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THE  CIRCUIT  COURT  JUDGESHIP  BILL 


WEDNESDAY,  MARCH  27,   1974 

U.S.  Senate, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

OF  THE  Committee  on  the  Judiciary, 

Washmgton,  D.O. 

The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
6202,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Burdick  (presiding). 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J.  Wel- 
ler,  research  director;  and  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Today  the  subcommittee  is  commencing  the 
first  phase  of  its  consideration  of  the  problems  which  afflict  the 
U.S.  Court  of  Appeals  for  the  11  circuits.  The  principal  item  for 
consideration  is  S.  2991,  which  was  introduced  by  request  of  the 
Judicial  Conference  of  the  United  States,  and  which  embodies  the 
recommendation  of  the  Conference  that  the  Congress  authorize  an 
additional  9  circuit  court  judgeships  in  7  of  the  11  circuits.  This 
bill  does  not  include  either  the  Fifth  or  the  Ninth  Circuit.  These 
two  circuits  will  be  considered  at  a  later  date  by  the  subcommittee. 

For  several  years  the  Courts  of  Appeals  have  had  serious  prob- 
lems attempting  to  cope  with  an  ever-increasing  number  of  cases 
filed  in  these  courts  for  appellate  review.  Some  indication  of  the 
magnitude  of  the  problem  will  become  apparent  by  reference  to 
certain  judicial  statistics  over  the  past  20  years.  In  1953,  3,226 
cases  were  filed  in  the  several  Courts  of  Appeals  which  then  had 
a  total  complement  of  .57  judges,  resulting  in  an  average  of  50  cases 
per  judge.  In  1963,  10  years  later,  the  caseload  had  risen  to  5,039 
cases  and  the  number  of  authorized  judgeships  had  increased  to 
78,  making  an  average  of  64  per  judge.  However,  in  1973,  the  most 
recent  year  for  which  statistics  are  available,  the  total  filings  in 
these  courts  had  risen  to  15,629,  which,  for  97  authorized  judge- 
ships, resulted  in  an  average  of  161  cases  per  judge.  Thus,  in  just 
the  past  10  years,  the  total  caseload  of  the  Courts  of  Appeals  has 
tripled  while  the  number  of  judgeships  has  increased  bv  24  percent. 

In  1973,  in  the  Fifth  Circuit,  total  filings  were  2,564,  which  is 
only  slightly  less  than  the  total  nationwide  filings  in  1953.  The 
caseload  in  the  Ninth  Circuit  in  1973  was  a  close  second  with  2,316 
cases.  In  recognition  of  the  fact  that  a  bench  of  15  judges  cannot 
handle  a  caseload  which  20  years  ago  was  deemed  to  be  a  sufficient 
caseload  for  57  judges,  the  Commission  on  Revision  of  the  Federal 
Court  Appellate  System  filed  with  the  Congress  on  December  18 

(1) 


1973,  its  report  recommending  that  both  the  Fifth  and  Ninth  Cir- 
cuit be  divided  into  two  new  circuits.  While  this  recommendation 
concerning  the  Fifth  and  Ninth  Circuits  will  be  considered  at  a 
later  date  by  the  subcommittee,  it  is  imperative  that  the  subcom- 
mittee now  turn  its  attention  to  those  other  circuits  which  have 
experienced  a  correspondingly  large  increase  in  judicial  business 
and  which  increase,  in  turn,  has  given  rise  to  the  Judicial  Confer- 
ence's recommendation  that  new  judgeships  be  created  to  share 
the  workload. 

Only  7  short  years  ago  when  the  Congress  last  considered  a  Cir- 
cuit Court  omnibus  bill,  a  caseload  of  as  little  as  60  cases  per  judge 
in  a  circuit  was  deemed  sufficient  to  justify  the  creation  of  an  addi- 
tional judgeship.  By  contrast  the  circuits  which  we  will  consider 
in  this  series  of  hearings  had  the  following  filings  per  judge  during 
fiscal  year  1973: 

Circuit : 

First    134 

Second 190 

Third 133 

Fourth 225 

Sixth  140 

Seventh 140 

Eighth 103 

Tenth 130 

In  order  to  maintain  some  relative  degree  of  currency  in  their 
dockets,  many  of  these  courts  have  been  forced  to  adopt  various 
screening  procedures  whereby  the  least  complex  cases,  as  well  as 
those  of  little  merit,  could  be  identified  and  decided  within  a  mini- 
mum period  of  time.  Lawyers  in  these  circuits  have  generally  ac- 
cepted such  procedural  innovations,  recognizing  that  the  only  other 
alternative  would  be  an  unacceptable  delay  in  the  appellate  process. 
An  appraisal  of  these  and  similar  innovations  adopted  by  some  of 
the  Courts  of  Appeals  is  a  matter  which  should  be  considered  by 
the  subcommittee  and  evaluated  in  the  light  of  the  requirements 
of  due  process  and  principles  of  fundamental  fairness. 

Notwithstanding  the  employment  of  innovative  and  expedient 
procedures,  many  of  these  circuits  have  absorbed  the  ever-increas- 
ing caseload  by  lengthening  the  time  required  in  order  to  obtain  a 
final  decision  from  the  court.  In  1966.  the  median  time  interval 
from  filing  the  appeal  to  final  disposition  was  8.3  months,  and  in 
1973  it  was  19  months  for  civil  cases  and  15.8  months  for  criminal 
cases.  It  may  well  be  true  that,  "justice  delayed  it  justice  denied." 
If  so,  it  is  imperative  that  Congress  authorize  for  each  Court  of 
Appeals  a  sufficient  number  of  judges  to  the  end  that  those  judges, 
sitting  on  a  court  which  employs  those  procedural  innovations  which 
do  not  sacrifice  either  due  process  of  fundamental  fairness,  will  be 
able  to  furnish  appellate  review  without  undue  delay. 

The  concept  of  delay  itself  is  somewhat  nebulous.  In  evaluating 
the  various  statistics  showing  the  length  of  time  required  to  process 
a  case  from  notice  of  appeal  to  final  decision,  one  should  bear  in 
mind  the  time  limitations  contained  in  the  "Federal  Rules  of  Appel- 
late Procedure":  40  days  are  allowed  for  filing  the  record  on  ap- 
peal; 40  days  thereafter  are  allowed  for  appellant's  brief  and  the 


appendix;  30  days  are  allowed  for  respondent's  brief;  14  days  are 
allowed  for  a  reply  brief. 

Thus,  124  days  are  required  for  the  parties  to  get  the  case  ready 
for  consideration  by  the  court.  In  fairness,  no  lapse  of  time  can  be 
charged  to  the  court  until  the  parties  have  performed  their  tasks 
required  by  the  rules.  However,  the  court  does  bear  the  responsi- 
bility for  unwarranted  extensions  of  these  initial  time  requirements. 
Beyond  this  initial  period  of  124  days  the  appellate  procedure 
must  allow  sufficient  time  for  the  following  action  by  the  court: 
The  case  must  be  set  on  a  calendar. 

Reasonable  notice  of  the  date  for  argument  must  be  given. 
The  case  must  be  argued  or  submitted  on  the  briefs. 
The  judges  must  hold  a  decisional  conference. 
An  opinion   must  be  prepared,  circulated  and  finally   pub- 
lished. 

Throughout  this  handling  by  the  court  there  must  be  ade- 
quate time   for  study   of   tTie  briefs   and   record,   independent 
research  by  the  judge  or  his  law  clerk,  and  composition  of  the 
opinion. 
Thus,  on  the  face  of  things,  184  to  214  days  is  probably  the  opti- 
mum time  for  the  appellate  process  in  the  Federal  Courts  of  Ap- 
peals,   under   present    procedural    rules   and    absent  expedition   by 
both  the  parties  and  the  court. 

In  the  11  circuits  of  our  Federal  system,  a  study  of  those  cases 
terminated  after  oral  argument  or  submission  on  the  briefs,  dis- 
closes that  the  average  time  to  complete  this  appellate  process  in 
fiscal  year  1973,  ranged  from  220  days  to  466  days.  The  average  time 
for  each  circuit  is  as  follows: 

Day$ 

First 229 

Second 220 

Third 344 

Fourth 284 

Fifth 276 

Sixth  293 

Seventh 433 

Eighth 245 

Ninth 428 

Tenth 327 

D.C.   466 

While  these  figures  demonstrate  the  extent  of  delay  in  the  appellate 
process,  elimination  of  this  delay  is  not  our  only  point  of  concern.  For 
interwoven  in  our  consideration  of  this  whole  problem,  is  the  nature 
of  the  workload  which  the  sj'stem  imposes  on  the  judges  of  these 
courts. 

When  a  judge  is  engaged  in  a  week  of  hearing  oral  arguments,  his 
time  is  largely  consumed  by  preparation  for  those  arguments  on  20- 
30  cases  per  week.  He  must  read  briefs,  look  at  selected  parts  of  the 
record  or  exhibits,  and  study  memoranda  prepared  by  his  law  clerks, 
to  the  end  that  his  participation  in  the  hearing  and  the  conference  on 
the  case  after  argument  will  be  both  productive  and  meaningful. 
Thus,  weeks  of  sitting  are  generally  not  weeks  in  which  written  opin- 
ions can  be  produced.  If  a  judge  has  11  weeks  of  sittings  during  a  year, 
and  if  4  weeks  are  vacation  time,  and  2  weeks  are  lost  to  holidays  and 


annual  circuit  conferences,  there  are  left  only  35  weeks  for  work  on 
opinions  and  other  judicial  work. 

In  1973,  on  a  national  average,  each  circuit  judg^e  wrote  36  signed 
opinions,  40  per  curiam  opinions,  and  participated  in  twice  that  num- 
ber of  opinions  which  were  written  by  his  two  colleagues  on  the  three- 
judge  panel.  In  addition,  he  acted  alone  or  joined  other  judges  in 
terminating  49  cases  per  judge  which  were  terminated  without  oral 
argument  or  submission  on  the  briefs. 

Thus,  our  appellate  system  required  the  average  judge  to  produce 
and  participate  in  the  following  decisional  workload  for  each  of  the 
35  weeks: 


Workload 

Total 

Signed  opinions 

Per  curiam 

1  written  2  participates 

1.1  written  2.2  participates 

3.0 

3.  3 

Other  terminations 

1.4  written  2.8  participates 

4.  2 

Total 

10. s 

Therefore,  the  appellate  system  expects  an  average  judge  to  produce 
judicial  decisions  at  a  rate  of  two  per  day  for  35  weeks  per  year.  In 
many  of  the  circuits,  the  judges  have  exceeded  this  workload  in  an 
effort  to  keep  pace  with  the  large  caseload.  At  some  point  additional 
increases  in  the  so-called  productivity  of  these  judges  poses  the  ques- 
tion of  whether  we  are  threatening  quality  in  order  to  achieve  quantity. 

I  have  presented  this  broad  outline  of  the  problems  of  our  circuit 
courts,  in  an  attempt  to  illustrate  the  issues  before  this  subcommittee 
in  these  hearings.  Some  of  these  same  issues  are  being  considered  in 
depth  by  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System,  which  will  make  its  final  report  to  Congress  either  this 
September  or  next  year,  if  its  time  is  extended.  However,  that  Com- 
mission has  already  reported  that  in  two  of  the  circuits,  the  fifth  and 
the  ninth,  the  problem  is  no  longer  amendable  to  solution  by  creating 
more  judgeships.  Rather,  it  has  recommended  that  those  circuits  be 
divided. 

In  commencing  these  hearings,  we  are  privileged  to  have  as  our  first 
witness,  my  distinguished  colleague  from  Nebraska,  who  is  not  only 
chairman  of  the  Commission  on  Revision  but  is  also  a  member  of  this 
subcommittee.  He  is  accompanied  by  Professor  Leo  Levin,  who  is 
serving  as  Executive  Director  of  the  Commission,  while  on  leave  from 
the  University  of  Pennsylvania.  We  will  hear  first  from  Senator 
Hruska,  but  before  w^e  do,  I  would  like  to  make  S.  2991  a  part  of  the 
record. 

[The  material  follows:] 


&3d  congress 

2d  Session 


S.  2991 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7, 1974 

Mr.  BtiRDicK  (for  himself,  ^[r.  CirnxEY,  Mr.  IThi'.ska.  and  Mr.  McClellan) 
(by  request)  introduced  tlic  followiiifj  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  authorize  additional  judgeships  for  the  United  States 
Courts  of  Appeals. 

1  Be  it  enacted  h>j  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  President  shall  appoint,  by  and  with  the  advice  and 

4  consent  of  the  Senate,  one  additional  circuit  judgeship  for  the 

5  first  circuit,  two  additional  circuit  judgeships  for  the  second 

6  circuit,  one  additional  circuit  judgeship  for  the  third  circuit, 

7  two  additional  circuit  judgeships  for  the  fourth  circuit,  one 

8  additional  circuit  judgeship  for  the  sixth  circuit,  one  addi- 

9  tional  circuit  judgeship  for  the  seventh  circuit,  and  one  addi- 
10  tional  circuit  judgeship  for  the  tenth  circuit. 

n 


1  Sec.  2.  The  two  additional  circuit  judgeships  authorized 

2  by  section  1  for  the  second  circuit  shall  be  filled  only  upon 

3  certification  of  need  by  the  Judicial  Conference  of  the  United 

4  States. 

5  Sec.  3.  In  order  that  the  table  contained  in  section  44 

6  (a)    of  title  28  of  the  United  States  Code  will  reflect  the 

7  changes  made  by  section  1  in  the  number  of  circuit  judge- 

8  ships  for  said  circuits,  such  table  is  amended  to  read  as  fol- 

9  lows  with  respect  to  said  circuits: 

Number 
"Cirniits  of  Judges 

!t  II:  «  *  *  *  * 

"First 4 

"Second  11 

"Third 10 

"Fourth 9 

m                    *****  * 

"Sixth 10 

"Seventh  9 

******* 

"Tenth S". 


Senator  Burdick.  And  now,  my  colleague,  Senatoi-  Hniska. 

STATEMENT  OF  HON.  ROMAN  L.  HRUSKA,  U.S.  SENATOR  FROM  THE 

STATE  OF  NEBRASKA 

Senator  Hruska.  Thank  you,  Mr.  Chairman. 

The  opening  statement  which  we  just  heard  is  characteristic  of 
the  thoroughness  and  the  completeness,  as  well  as  the  authority, 
with  which  the  chairman  speaks  on  matters  of  this  kind.  I  want 
to  commend  him  for  it.  It  lays  a  good  foundation  for  the  hearings 
that  we  will  have  now. 

These  hearings,  as  I  understand  it,  are  on  S.  2991.  But  I  would 
like  to  make  comment  in  a  while  on  the  other  bills,  S.  2989  and  S. 
2990,  which  are  on  a  parallel  with  this  general  subject  and  on  which 
a  comment  will  be  pertinent. 

I  would  like,  Mr.  Chairman,  first  of  all,  to  acknowledge  the 
presence  of  Prof.  A.  Leo  Levin  of  the  University  of  Pennsylvania 
Law  School  who  has  served  as  Director  for  our  Commission  on  the 
Revision  of  the  Federal  Court  Appellate  System.  He  will  be  testi- 
fying along  with  me.  And  both  of  us  will  answer  such  questions 
as  might  be  propounded. 

Further,  I  should  like  to  have  the  statement  which  I  have  sub- 
mitted to  the  committee  incorporated  in  its  full  text,  and  I  shall 
highlight  it  and  thereby  hopefully,  abbreviate  it. 

Senator  Burdick.  Without  objection,  the  statement  will  appear 
in  the  record  at  this  point: 

Prepared  Statement  of  Senator  Rohan  L.  Hruska 

I  am  most  pleased  to  appear  here  today  at  the  opening  of  the  hearings 
scheduled  by  the  Subcommittee  on  Improvements  in  Judicial  Machinery  of  the 
Committee  on  the  Judiciary  on  Senate  Bills  2988,  2989  and  2990  which  are 
concerned  with  the  realignment  of  the  several  judicial  circuits,  most  par- 
ticularly the  Fifth  and  Ninth. 

As  the  distinguished  chairman  of  this  subcommittee  observed  on  the  oc- 
casion of  introducing  these  bills,  they  would  "implement  the  alternative  recom- 
mendations of  the  Commission  on  Revision  of  the  Federal  Court  Appellate 
System."  I  have  had  the  honor  of  chairing  that  Commission  and  of  serving 
on  it  with  the  senior  Senators  from  Arkansas  and  Florida  and  the  distinguished 
chairman  of  this  subcommittee. 

I  am  pleased  to  offer  for  the  record  the  report  of  the  Commission  dealing 
with  circuit  realignment,  entitled  "The  Geographical  Boundaries  of  the  Several 
Judicial  Circuits :  Recommendations  for  Change." 

The  report  speaks  for  itself,  but  it  may  be  useful  to  review  briefly  the 
history  of  the  Commision  and  the  procedure  which  it  followed  in  arriving  at 
its  recommendations. 

For  several  years  now  the  rising  caseloads  in  the  Federal  courts  of  appeals 
have  been  a  matter  of  serious  concern  to  the  bench  and  bar.  An  important 
article  in  the  field,  authored  I  might  add  by  your  distinguished  chairman, 
reviewed  the  present  situation  and  characterized  it  in  striking  terms:  "The 
Federal  Courts  of  Appeals,"  he  wrote,  "are  afflicted  with  an  illness.  While 
it  is  not  malignant,  there  is  a  potential  prognosis  of  chronic  incapacity  or 
partial  paralysis." 

Nor  was  he  alone  in  his  appreciation  of  the  difficulties  which  had  already 
developed  and  of  the  risk  of  inaction.  The  concern  was  widespread.  As  a 
result,  the  Judicial  Conference  of  the  United  States,  in  1971,  urged  the 
Congress  to  create  a  commission  to  realign  the  boundaries  of  the  federal 
judicial  circuits.  Shortly  thereafter,  the  junior  Senator  from  North  Dakota 
introduced  Joint  Resolution  122,  which  provided  for  the  creation  of  a  Com- 
mission on  Revision  of  the  Federal  Court  Appellate  System.  I  was  privilege< 
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to  serve  as  a  cosponsor  of  that  Resolution,  which  assigned  to  the  proposed 
commision  a  broad  range  of  inquiries  in  addition  to  the  matter  of  realigning 
the  circuits. 

Hearings  were  held  in  both  the  House  and  the  Senate  in  1971  and  1972. 
Distinguished  judges  and  professors  testified  to  the  urgency  of  the  problems 
of  the  Courts  of  Appeals,  especially  those  of  the  Fifth  and  Ninth  Circuits. 
Both  Houses  of  the  Congress  acted  favorably  on  the  proposal  to  create  a 
Commission.  Differences  were  reconciled  in  conference  and  on  October  13,  1972, 
the  Act  creating  a  Commission  on  Revision  of  the  Federal  Court  Appellate  Sys- 
tem, P.L.  92-489,  became  law. 

Under  the  terms  of  the  Act,  the  Commision  was  to  come  into  existence 
with  the  appointment  of  its  ninth  member.  Thereafter,  it  was  to  report  within 
180  days  "recommendations  for  change  in  the  geographical  boundaries  of  the 
circuits  as  may  be  most  appropriate  for  the  expeditious  and  effective  disposition 
of  judicial  business." 

The  deadline  imposed  by  Congress,  measured  in  days  and  allowing  alto- 
gether a  scant  six  months  for  the  first  phase  of  the  Commission's  work,  be- 
spoke the  sense  of  urgency  concerning  the  need  for  immediate  relief.  I  am 
happy  to  say  that  the  Commission  was  able  to  meet  the  time-table  mandated 
by  the  statute,  thanks  in  large  measure  to  the  dedication  and  devotion  of  the 
members  of  the  Commission.  As  you  know,  the  Commission's  report  on  circuit 
realignment  was  transmitted  to  the  President,  the  Congress  and  the  Chief 
Justice  in  timely  fashion  on  December  18,  1973. 

Despite  the  pressure  of  time  the  Commission  considered  it  desirable  to  assure 
the  widest  participation  by  members  of  the  bench,  the  bar  and  other  concerned 
citizens  in  any  areas  that  might  be  affected  by  a  realignment.  To  that  end, 
the  Commision  held  hearings  in  ten  cities.  We  began  with  two  days  of  hear- 
ings in  Washington,  D.C.  and  continued  to  Houston,  New  Orleans,  Jack.son, 
Mississippi  and  Jacksonville,  Florida  in  the  Fifth  Circuit:  to  Seattle,  Portland, 
San  Francisco,  and  Los  Angeles,  in  the  Ninth  Circuit ;  and  to  New  York 
City,  in  the  Second  Circuit.  At  those  hearings  the  Commission  heard  testi- 
mony and  received  exhibits — some  of  them  quite  voluminous — from  scores 
of  witnesses.  In  addition,  we  received  hundreds  of  letters  from  every  section 
of  the  country.  In  the  Fifth  Circuit,  a  majority  of  the  active  judges  joined  in 
a  submission  to  the  Commission  calling  for  immediate  realignment  to  provide 
needed  relief.  In  the  Ninth,  the  vast  majority  of  witnesses  favored  some 
structural  change. 

In  November,  1973  the  Commission  issued  a  preliminary  report  in  order  to 
gain  the  benefit  of  comments  on  specific  proposals  at  a  time  when  we  could 
take  them  into  account  before  formulating  our  final  recommendation.  Literally 
thousands  of  copies  were  distributed.  In  addition,  through  the  good  ofl3ces  of 
the  West  Publishing  Company,  the  text  of  the  report  appeared  in  the  ad- 
vance sheets  of  the  Federal  Supplement  and  the  Federal  Reporter. 

The  preliminary  report  was  the  subject  of  vigorous  debate.  Much  of  the 
response  was  favorable.  Some  was  not.  All  of  it  was  carefully  considered  by 
the  Commission  prior  to  isisuing  its  final  report. 

While  I  need  not  repeat  here  the  contents  of  that  report,  I  would  like  to 
take  note  of  the  different  recommendations  made  by  the  Commission  with 
respect  to  the  Fifth  and  the  Ninth  Circuits. 

In  the  final  report,  a  majority  of  the  Commission  recommended  that  the 
present  Fifth  Circuit  be  divided  into  two  new  circuits :  a  new  Fifth  Circuit 
consisting  of  Florida,  Georgia,  and  Alabama ;  and  an  Eleventh  Circuit  con- 
sisting of  Mississippi,  Louisiana,  Texas,  and  the  Canal  Zone.  The  Commission 
continued  by  saying  that  if  the  Congress  should  deem  this  proposal  unac- 
ceptable, it  recommended  enactment  of  one  of  two  alternative  proposals.  Bills 
embodying  each  of  these  proposals  are  now  before  this  subcommittee. 

For  the  Ninth  Circuit,  the  Commission  recommended  only  one  plan,  under 
which  the  new  Ninth  Circuit  would  consist  of  Alaska,  Wa.shington,  Oregon, 
Idaho,  Montana.  Hawaii.  Guam,  and  the  Eastern  and  Northern  Districts  of 
California  ;  while  a  new  Twelfth  Circuit  would  consist  of  the  Southern  and 
Central  Districts  of  California  and  the  states  of  Arizona  and  Nevada.  The 
Commision  also  discussed  and  reported  a  second  plan,  under  which  Arizona 
would  be  shifted  to  the  Tenth  Circuit ;  California,  Nevada,  Hawaii  and  Guam 
would  constitute  one  circuit;  and  a  separate  circuit  would  be  created  for 
Alaska,  Washington,  Oregon,  Idaho,  and  Montana.  This  plan  was  found  so 
"clearly  inferior"  to  the  suggested  realignment  that  the  Commision  was  un- 
willing to  recommend  it  even  as  an  alternative.  Yet,  the  Commission  did  make 
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clear  that  even  this  proposal  is,  in  its  view,  preferable  to  leaving  the  Ninth 
Circuit  as  it  is  now. 

Mr.  Chairman,  it  is  appropriate,  I  think  to  enter  of  record  here  the  names 
of  each  of  the  members  of  the  Commision.  I  have  already  referretl  to  the 
four  Senators  who  have  served  and  continue  to  serve.  From  the  House,  there 
are  Congressmen  Jack  Brooks,  Walter  Flowers,  Edward  Hutchinson,  and 
Charles  E.  Wiggins. 

Appointed  by  the  President  are  Honorable  Emanuel  Celler,  Dean  Roger  C. 
Cramton,  Francis  R.  Kirkham,  Esq.,  and  Judge  Alfred  T.  Sulmonetti. 

Appointed  by  the  Chief  Justice  are  Judge  J.  Edward  Lumbard,  Judge  Roger 
Robb,  Bernard  G.  Segal,  Esq.  and  Professor  Herbert  Wechsler. 

The  Commission  on  Revision  of  the  Federal  Court  Appellate  System  has 
found  the  need  for  relief  by  way  of  realignment  clear  and  compelling.  I  know 
its  recommendations  will  be  given  thoughtful  consideration  by  this  subcom- 
mittee. Certainly,  Mr.  Chairman,  all  of  us  here  share  the  view  that  the  im- 
portance of  the  Federal  judiciary  to  the  well  being  of  the  Nation  demands 
no  less. 

[The  text  of  S.  2988,  S.  2989,  and  S.  2990,  the  report  of  the  Com- 
mission on  Revision  of  the  Federal  Court  Appellate  System,  and  the 
law  review  article,  referred  to  by  Senator  Hruska  in  his  prepared 
statement,  follow :] 
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93d  congress 

2d  Session 


S.  2988 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Feisuuary  7, 1974 

Mr.  I5ui;i)UK  (for  liiiusclf,  Mr.  Gukxey.  Mr.  IIruska,  and  Mr.  McCi.eixan) 
(by  request)  iiitroducod  tlic  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  improve  judicial  machinery  by  designating  Alabama, 
Florida,  and  Georgia  as  the  fifth  judicial  circuit;  by  des- 
ignating Louisiana,  Mississippi,  Texas,  and  the  Canal  Zone 
as  the  eleventh  judicial  circuit;  by  dividing  the  nhith  judicial 
circuit  and  creating  a  twelfth  judicial  circuit,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Eeprcsenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41  of  title  28  of  the  United  States  Code  is 

4  amended  to  read  in  part  as  follows: 

5  "The  thirteen  judicial  circuits  of  the  United  States  are 

6  constituted  as  follows: 

II 


11 
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"Circuits  Composition 

•  «•***• 

"Fifth Alabama,  Florida,  Georgia. 

•  •*♦•*• 

"Ninth Alaska.  Eastern  and  Northern  Judi- 
cial District  of  California,  Hawaii, 
Idaho,  Montana,  Oregon,  Washing- 
ton, Guam. 

"Eleventh Louisiana,  Mississippi,  Texas,  Canal 

Zone. 

"Twelfth Arizona,  Central  and  Southern  Ju- 
dicial Districts  of  California, 
Nevada."' 

1  Sec.  2.  Any  circuit  judge  of  the  fifth  circuit  as  con- 

2  stituted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

3  official  station  is  within  the  fifth  circuit  as  constituted  by  this 

4  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  former 

5  fifth  circuit  as  is  constituted  by  this  Act  the  fifth  circuit,  and 

6  shall  be  a  circuit  judge  thereof ;  and  any  circuit  judge  of  the 

7  fifth  circuit  as  constituted  the  day  prior  to  the  effective  date 

8  of  this  Act,  whose  official  station  is  within  the  eleventh  circuit 

9  as  constituted  by  this  Act,  is  assigned  as  a  circuit  judge  of 

10  such  part  of  the  former  fifth  circuit  as  is  constituted  by  this 

11  Act  the  eleventh  circuit,  and  shall  be  a  circuit  judge  thereof. 

12  Sec.  3.  Any  circuit  judge  of  the  nuith  circuit  as  con- 

13  stituted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

14  official  station  is  within  the  ninth  circuit  as  constituted  by  this 

15  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  fomier 

16  ninth  circuit  as  is  constituted  by  this  Act  the  ninth  circuit, 

17  and  shall  be  a  circuit  judge  thereof;  and  any  circuit  judge  of 

18  the  ninth  circuit  as  constituted  the  day  prior  to  the  effective 

19  date  of  this  Act,  whose  official  station  is  within  the  twelfth 
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2  circuit  as  constituted  by  this  Act,  is  assigned  as  a  circuit  judge 

2  of  such  part  of  the  fonuer  ninth  circuit  as  is  constituted  by 

3  this  Act  the  twelfth  circuit,  and  shall  be  a   circuit  judge 

4  thereof. 

5  Sep.  4.  ^^'here  on  the  day  ])rior  to  the  effective  date  of 
g  this  Act  any  appeal  or  other  pr(»ceeding  has  l)een  filed  with 

7  the  circuit  coni-t  of  ap))cals  for  either  the  liflh  or  the  ninth 

8  circuit  as  constituted  before  the  elfective  date  of  this  Act — 

9  ( 1 )    ^^  '"^y  hearing  ))efore  said  court  has  l)een  held  in  the 
JO  case,  or  if  the  case  has  been  sulunitted  for  decision,   then 

11  further  proceedings  in  respect  of  the  case  shall  be  had  in  the 

12  ^i\mc  manner  and  with  the  same  effect  as  if  this  Act  had 
]^3  not  been  enacted. 

14  (2)    If  no  hearing  before  said  court  has  been  held  in 

15  the  case,  and  the  case  has  not  been  submitted  for  decision, 

16  then  the  appeal,  or  other  proceeding,  together  with  the  orig- 

17  inal  papers,  printed  records,  and  record  entries  duly  certi- 

18  fied,  shall,  by  appropriate  orders  duly  entered  of  record,  be 

19  transferred  to  the  circuit  court  of  appeals  to  which  it  would 

20  had  gone  had  this  Act  been  in  full  force  and  effect  at  the 

21  time  such  appeal  was  taken  or  other  proceeding  commenced, 

22  and  further  proceedings  in  respect  of  the  case  shall  be  had 

23  in  the  same  manner  and   with   the  same   effect  as   if  the 

24  appeal  or  other  proceeding  had  been  filed  in  said  court. 
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1  Sec.  5.  The  President  shall  appoint,  by  and  with  the 

2  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

3  fifth,  ninth,  eleventh,  and  twelfth  circuits  as  the  Congress 

4  ma}'  authorize  by  this  Act. 

5  Sec.  6.  Section  48  of  title  28  of  the  TTnited  States  Code 

6  is  amended  to  read  in  part  as  follows: 

7  "§  48.  Terms  of  court 

8  "Terms  or  sessions  of  courts  of  appeals  shall  be  held 

9  annually  at  the  places  listed  below,  and  at  such  other  places 

10  within  the  respective  circuits  as  may  be  designated  by  rule 

11  of  court.  Each  court  of  appeals  may  hold  special  terms  at 

12  any  place  within  its  circuit. 

"Circuits  Places 

******* 

"Fifth Atlanta  and  Jacksomille. 

******* 

'•Xintli Sun  Francisco,  Portland,  and  Seattle. 

******* 

"Eleventh Xow  Orleans  and  Houston. 

******* 

"Twelfth I>os  Angeles." 

13  Sec.  7.  Section  1254  of  title  28  of  the  United  States 

14  Code  is  amended  by  adding  a  new  subsection   (4)   reading 

15  as  follows: 

16  *'  (4)  By  appeal,  where  is  drawn  in  question,  the  validit}'' 

17  of  a  State  statute  or  of  an  administrative  order  of  statewide 

18  application   on   the   ground   of  its  being  repugnant   to   the 

19  Constitution,  treaties,  or  laws  of  the  United  States:  Provided, 

20  hoirevcr,   That   this   subsection  shall  apply  onh'  when  the 
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1  court  of  appeals  certifies  that  its  decision  is  in  conflict  with 

2  the  decision  of  another  court  of  appeals  with  respect  to  the 

3  validity  of  the  same  statute  or  administrative  order  under 

4  the  Constitution,  treaties,  or  laws  of  the  United  States." 
>  Sec.  8.  This  Act  shall  take  efYect  on  Julv  1,  1975. 


n 
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S.  2989 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7, 1974 

A[r.  BuRDicK  (for  himself,  Mr.  Gurnet,  Mr.  Hruska,  and  Mr.  McClellan) 

(by  request)   introduced  the  following  hill;  whicli  was  read  twice  and 
referred  to  the  Committee  on  tlie  Judiciary 


A  BILL 

To  improve  judicial  machinery  by  designating  Alabama,  Florida, 
Georgia,  and  Mississippi  as  the  fifth  judicial  circuit;  by  desig- 
nating Iowa,  Minnesota,  Missouri,  Nebraska,  North  Dakota, 
and  South  Dakota  as  the  eighth  judicial  circuit;  by  desig- 
nating x\rkansas,  Louisiana,  Texas,  and  the  Canal  Zone  as 
the  eleventh  judicial  circuit;  by  dividing  the  ninth  judicial 
circuit  and  creating  a  twelfth  judicial  circuit,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41  of  title  28  of  the  United  States  Code  is 

4  amended  to  read  in  part  as  follows : 

II 
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1  "The  thirteen  judicial  circuits  of  the  United  States  are 

'•^    constituted  as  follows : 


i</<; 


'Circuits  Composition 

*  *  *  •  4>  *  * 

"Fiftli Alabama,  Florida,  Georgia,  Missis- 
sippi. 
m                      m                      is  *  *  ^s  * 

"Eighth Iowa,  Minnesota,  Missouri,  Nebraska, 

Nortli  Dakota,  South  Dakota. 
******* 

"Ninth Alaska,  Eastern  and  Northern  Judi- 
cial Districts  of  California,  Hawaii, 
Idaho,  Montana,  Oregon,  Washing- 
ton, Guam. 
******* 

"Eleventh Arkansas,   Louisiana,   Texas,   Canal 

Zone. 
******* 

"Twelfth Arizona,  Central  and  Southern  Ju- 
dical Districts  of  California, 
Nevada." 

;{  Sec.  2.  Any  circuit  judge  of  the  fifth  circuit  as  con- 

4  stituted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

5  official  station  is  within  the  fifth  circuit  as  constituted  by 

6  this  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the 

7  fonner  fifth  circuit  as  is  constituted  by  this  Act  the  fifth 

8  circuit,  and  shall  be  a  circuit  judge  thereof;  and  any  circuit 

9  judge  of  the  fifth  circuit  as  constituted  the  day  prior  to  the 

10  effective  date  of  this  Act,  whose  official  station  is  within  the 

11  eleventh  circuit  as  constituted  by  this  Act,  is  assigned  as  a 

12  circuit  judge  of  such  part  of  the  former  fifth  circuit  as  is 

13  constituted  by  this  Act  the  eleventh  circuit,  and  shall  be  a 

14  circuit  judge  thereof. 
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1  Sec.  3.  Any  circuit  judge  of  the  ninth  circuit  as  con- 

2  stituted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

3  official  station  is  within  the  ninth  circuit  as  constituted  hy  this 

4  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  former 

5  ninth  circuit  as  is  constituted  by  this  Act  the  ninth  circuit, 

6  and  shall  be  a  circuit  judge  thereof;  and  any  circuit  judge 

7  of  the  ninth  circuit  as  constituted  the  day  prior  to  the  effective 

8  date  of  this  Act,  whose  official  station  is  within  the  twelfth 

9  circuit  as  constituted  by  this  Act,  is  assigned  as  a  circuit  judge 

10  of  such  part  of  the  former  ninth  circuit  as  is  constituted  by 

11  this  Act  the  twelth  circuit,   and  shall  be  a  circuit  judge 

12  thereof. 

13  Sec.  4.  Where  on  the  day  prior  to  the  effective  date  of 

14  this  Act  any  appeal  or  other  proceeding  has  been  filed  with 

15  the  circuit  court  of  appeals  for  either  the  fifth  or  the  ninth 

16  circuit  as  constituted  before  the  effective  date  of  this  Act — 

17  (1)   If  any  hearing  before  said  court  has  been  held  in 

18  the  case,  or  if  the  case  has  been  submitted  for  decision,  then 

19  further  proceedings  in  respect  of  the  case  shall  be  had  in 

20  the  same  manner  and  with  the  same  effect  as  if  this  Act  had 

21  not  been  enacted. 
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1  (2)  If  no  hearing  before  said  court  has  been  held  in  the 

2  case,  and  the  case  has  not  been  submitted  for  decision,  then 

3  the  appeal,  or  other  proceeding,  together  with  the  original 

4  papers,  printed  records,  and  record  entries  duly  Certified, 

5  shall,  by  appropriate  orders  duly  entered  of  record,  be  trans- 

6  ferred  to  the  circuit  court  of  appeals  to  which  it  would  have 

7  gone  had  this  Act  been  in  full  force  and  effect  at  the  time 

8  such  appeal  was  taken  or  other  proceeding  commenced,  and 

9  further  proceedings  in  respect  of  the  case  shall  be  had  in  the 

10  same  manner  and  with  the  same  effect  as  if  the  appeal 

11  or  other  proceeding  had  been  filed  in  said  court. 

12  Sec.  5.  The  President  shall  appoint,  by  and  with  the 

13  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

14  fifth,  ninth,  eleventh,  and  twelfth  circuits  as  the  Congress 

15  may  authorize  by  this  Act. 

16  Sec.  6.  Section  48  of  title  28  of  the  United  States  Code 

17  is  amended  to  read  in  part  as  follows : 

18  "§  48.  Terms  of  court 

19  "Terms  or  sessions  of  courts  of  appeals  shall  be  held 

20  annually  at  the  places  listed  below,  and  at  such  other  places 

21  within  the  respective  circuits  as  may  be  designated  by  rule 

22  of  court.  Each  court  of  appeals  may  hold  special  terms  at  any 

23  place  withm  its  circuit. 
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"Circuits  Places 

"Fifth Atlanta  and  Jacksonville. 

"Ninth San  Francisco,  Portland,  and  Seattle. 

******* 

"Eleventh New  Orleans  and  Houston. 

******* 
"Twelfth Ivos  Angeles." 

1  Sec.  7.  Section  1254  of  title  28  of  the  United  States 

2  Code  is  amended  by  adding  a  new  subsection   (4)    reading 

3  as  follows : 

4  "  (4)  By  appeal,  where  is  drawn  in  question,  the  valid- 

5  ity  of  a  State  statute  or  of  an  administrative  order  of  a 

6  statewide  application  on  the  ground  of  its  being  repugnant 

7  to  the  Constitution,  treaties  or  laws  of  the  United  States: 

8  Provided,   however,   That  this  subsection  shall  apply  only 

9  when  the  court  of  appeals  certifies  that  its  decision  is  in  con- 

10  flict  with  the  decision  of  another  court  of  appeals  with  respect 

11  to  the  validity  of  the  same  statute  or  administrative  order 

12  under   the   Constitution,    treaties,    or   laws    of   the    United 

13  States.". 

14  Sec.  8.  This  Act  shall  take  effect  on  July  1,  1975. 
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93d  CONGKESS 
2d  Session 


S.  2990 


IN  THE  SENATE  OF  THE  UNITED  STATES 

February  7, 1974 

Mr.  BuEDiCK  (for  himself,  Mr.  Gurney,  Mr.  Hruska,  and  Mr.  McClellan) 
(by  request)  introduced  the  following  bill;  which  was  read  twice  and 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  improve  judicial  machinery  by  designating  Alabama,  Florida, 
Georgia,  and  Mississippi  and  the  fifth  judicial  circuit;  by 
designating  Louisiana,  Texas,  and  the  Canal  Zone  as  the 
eleventh  judicial  circuit;  by  dividing  the  ninth  judicial  cir- 
cuit and  creating  a  twelfth  judicial  circuit,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  41  of  title  28  of  the  United  States  Code  is 

4  amended  to  read  in  part  as  follows: 

5  "The  thirteen  judicial  circuits  of  the  United  States  are 

6  constituted  as  follows: 

II 
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"Circuits  Composition 

******  ^, 

"Fifth Alabama,  Florida,  Georgia,  Missis- 
sippi. 

******* 

"Ninth Alaska,  Eastern  and  Northern  Judi- 
cial Districts  of  California,  Hawaii, 
Idaho,  Montana,  Oregon,  Washing- 
ton, Guam. 

******* 

"Eleventh Louisiana,  Texas,  Canal  Zone. 

******  * 

"Twelfth Arizona,  Central  and  Southern  Ju- 
dicial Districts  of  California, 
Nevada." 

1  Sec.  2.  Any  circuit  judge  of  the  fifth  circuit  as  consti- 

2  tuted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

3  official  station  is  within  the  fifth  circuit  as  constituted  by  this 

4  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the  former 

5  fifth  circuit  as  is  constituted  by  this  Act  the  fifth  circuit,  and 

6  shall  be  a  circuit  judge  thereof;  and  any  circuit  judge  of  the 

7  fifth  circuit  as  constituted  the  day  prior  to  the  effective  date 

8  of  this  Act,  whose  ofiicial  station  is  within  the  eleventh 

9  circuit  as  constituted  by  this  Act,  is  assigned  as  a  circuit 

10  judge  of  such  part  of  the  former  fifth  circuit  as  is  constituted 

11  by  this  Act  the  eleventh  circuit,  and  shall  be  a  circuit  judge 

12  thereof. 

13  Sec.  3.  Any  circuit  judge  of  the  ninth  circuit  as  consti- 

14  tuted  the  day  prior  to  the  effective  date  of  this  Act,  whose 

15  official  station  is  within  the  ninth  circuit  as  constituted  by 

16  this  Act,  is  assigned  as  a  circuit  judge  to  such  part  of  the 
1'^  former  ninth  circuit  as  is  constituted  by  this  Act  the  ninth 
18  circuit,  and  shall  be  a  circuit  judge  thereof;  and  any  circuit 


22 


3 

1  judge  of  the  ninth  circuit  as  constituted  the  day  prior  to  the 

2  effective  date  of  this  Act,  whose  official  station  is  witliin  the 

3  twelfth  circuit  as  constituted  by  this  Act,  is  assigned  as  a 

4  circuit  judge  of  such  part  of  the  former  ninth  circuit  as  is 

5  constituted  by  this  Act  the  twelfth  circuit,  and  shall  be  a 

6  circuit  judge  thereof. 

7  Sec.  4.  Where  on  the  day  prior  to  the  effective  date  of 

8  this  Act  any  appeal  or  other  proceeding  has  been  filed  with 

9  the  circuit  court  of  appeals  for  either  the  fifth  or  the  ninth 

10  circuit  as  constituted  before  the  effective  date  of  this  Act — 

11  (1)   If  any  hearing  before  said  court  has  been  held  in 

12  the  case,  or  if  the  case  has  been  submitted  for  decision,  then 

13  further  proceedings  in  respect  of  the  case  shall  be  had  in  the 

14  same  manner  and  with  the  same  effect  as  if  this  Act  had  not 

15  been  enacted. 

16  (2)   If  no  hearing  before  said  court  has  been  held  in 

17  the  case,  and  the  case  has  not  been  submitted  for  decision, 

18  then  the  appeal,   or  other  proceeding,   together  with   the 

19  original  papers,  printed  records,   and  record   entries   duly 

20  certified,  shall,  by  appropriate  orders  duly  entered  of  record, 

21  be  transferred  to  the  circuit  court  of  appeals  to  which  it  would 

22  had  gone  had  this  Act  been  in  full  force  and  effect  at  the 

23  time   such   appeal   was   taken    or    other   proceeding   com- 

24  menced,  and  further  proceedings  m  respect  of  the  case  shall 

25  be  had  in  the  same  manner  and  with  the  same  effect  as  if 
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1  the  appeal  or  other  proceeding  had  been  filed  in  said  court. 

2  Sec.  5.  The  President  shall  appoint,  by  and  with  the 

3  consent  of  the  Senate,  such  additional  circuit  judges  for  the 

4  fifth,  ninth,  eleventh,  and  twelfth  circuits  as  the  Congress 

5  may  authorize  by  this  Act. 

6  Sec.  6.  Section  48  of  title  28  of  the  United  States  Code 

7  is  amended  to  read  in  part  as  follows : 

8  "§48.  Terms  of  court 

9  "Terms  or  sessions  of  courts  of  appeals  shall  be  held  an- 

10  nually  at  the  places  hsted  below,  and  at  such  other  places 

11  within  the  respective  circuits  as  may  be  designated  by  rule 

12  of  court.  Each  court  of  appeals  may  hold  special  terms  at 

13  any  place  within  its  circuit. 

"Circuits  Places 

******* 

"Fifth Atlanta  and  Jacksonville. 

******* 

"Ninth San  Francisco,  Portland,  and  Seattle. 

******* 
"Eleventh New  Orleans  and  Houston. 

******* 

"Twelfth Los  Angeles." 

14  Sec.  7.  Section  1254  of  title  28  of  the  United  States  Code 

15  is  amended  by  adding  a  new  subsection    (4)    reading  as 

16  follows : 

17  "  (4)   By  appeal,  where  is  drawn  in  question,  the  valid- 
ly   ity  of  a  State  statute  or  of  an  administrative  order  of  statewide 

19  application  on  the  ground  of  its  being  repugnant  to  the  Oon- 

20  stitution,  treaties,  or  laws  of  the  United  States:  Provided, 

21  however,  That  this  subsection  shall  apply  only  when  the 
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1  court  of  appeals  certifies  that  its  decision  is  in  conflict  with  the 

2  decision  of  another  court  of  appeals  with  respect  to  the 

3  validity  of  the  same  statute  or  administrative  order  under  the 

4  Constitution,  treaties,  or  laws  of  the  United  States." 

5  Sec.  8.  This  Act  shall  take  effect  on  July  1,  1975. 
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I .   INTRODUCTION 

For  more  than  a  decade  the  United  States  Courts  of 
Appeals  -  courts  of  last  resort  for  all  but  a  handful  of 
federal  cases  -  have  been  a  source  of  continuing  concern. 
During  this  period  they  have  experienced  an  increase  in  case- 
loads unprecedented  in  magnitude.   In  Fiscal  Year  1960,  a 
total  of  3,899  appeals  were  filed  in  all  eleven  circuits; 
with  69  authorized  judgeships,  the  average  was  57  per  judge- 
ship.  In  1973  the  filings  had  soared  to  15,629;  with  97 
authorized  judgeships,  the  average  per  judgeship  was  161, 
almost  three  times  the  figure  for  1960.   The  filings  them- 
selves increased  301  per  cent  during  the  same  period,  compared 
with  an  increase  of  only  58  per  cent  in  district  court  cases. 

This  flood-tide  of  appellate  filings  has  given  rise  to 
changes  in  internal  procedures.   Opportunity  for  oral  argu- 
ment has  been  drastically  curtailed  in  a  number  of  circuits. 
At  the  same  time,  the  use  of  judgment  orders  and  per  curiam 
opinions  has  increased  dramatically.   Many  of  these  changes 
may  be  desirable,  worthy  of  emulation  in  th^ir  present  form. 
Some  may  contain  the  germ  of  good  ideas  which  need  refinement 
if  they  are  to  be  retained.   Others  may  be  no  more  than 
responses  of  the  moment,  designed  to  avoid  intolerable  back- 
logs, but  generating  concern  in  their  implementation.   With- 
out passing  judgment  on  any  of  them,  suffice  it  to  say  that 
they  present  questions  which  merit  careful  study. 

An  increase  in  the  volume  of  judicial  business  typically 
spawns  new  judgeships.   The  Fifth  Circuit  has  grown  to  a 
court  of  15  active  judges,  each  of  whom  shoulders  a  heavy 
workload  despite  the  use  of  extraordinary  measures  to  cope 
with  the  flood  of  cases.   Serious  problems  of  administration 
and  of  internal  operation  inevitably  result  with  so  large  a 
court,  particularly  when  the  judges  are  as  widely  dispersed 
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geographically  as  they  are  in  the  Fifth  Circuit.   For 
exEunple,  it  hecomes  more  difficult  to  sit  en  banc  despite  the 
importance  of  maintaining  the  law  of  the  circuit.   Judges 
themselves  have  been  among  the  first  to  recognize  that  there 
is  a  limit  to  the  number  of  judgeships  which  a  court  can 
accommodate  and  still  function  effectively  and  efficiently. 
In  1971  the  Judicial  Conference  of  the  United  States  endorsed 
the  conclusion  of  its  Committee  on  Court  Administration  that 
a  court  of  more  than  15  would  be  "unworkable".   At  the  same 
time,  the  Conference  took  note  of  and  quoted  from  a  resolution 
of  the  judges  of  the  Fifth  Circuit  that  to  increase  the  number 
of  judges  on  that  court  "would  diminish  the  quality  of  justice' 
and  the  effectiveness  of  the  court  as  an  institution. 

In  terms  of  geographical  size,  the  Ninth  Circuit  presents 
an  even  more  striking  picture;  it  ranges  from  the  Arctic 
Circle  to  the  Mexican  border,  from  Hawaii  and  Guam  to  Montana 
and  Idaho.   With  thirteen  judgeships,  it  is  the  second  largest 
in  the  country,  both  in  terms  of  size  of  court  and  of  case 
filings,  and  has  serious  dif f icultites  with  backlog  and  delay. 

In  recognition  of  the  problems  faced  by  the  Courts  of 
Appeals,  the  Congress  created  the  Commission  on  Revision  of 
the  Federal  Court  Appellate  System  (P.L.  92-489  (1972)), 
directing  it,  in  the  first  instance,  "to  study  the  present 
division  of  the  United  States  into  the  several  judicial  cir- 
cuits and  to  report  .  .  .  its  recommendations  for  changes 
in  the  geographical  boundaries  of  the  circuits  as  may  be  most 
appropriate  for  the  expeditious  and  effective  disposition  of 
judicial  business."   Taking  note  of  the  urgency  of  the  need 
for  relief,  Congress  provided  that  the  Commission  report  to 
the  President,  the  Congress  and  the  Chief  Justice  within  180 
days  of  the  appointment  of  its  ninth  member. 

The  Commission  has  held  hearings  in  ten  cities;  a  pre- 
liminary report  was  widely  circulated.   The  Commission  has 
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received  ideas  and  opinions  on  the  alignment  of  the  circuits 
from  the  bench  and  bar  in  every  section  of  the  nation.   We 
have  concluded  that  the  creation  of  two  new  circuits  is 
essential  to  afford  immediate  relief  to  the  Fifth  and  Ninth 
Circuits. 

We  have  not  recommended  a  general  realignment  of  all 
the  circuits.   To  be  sure,  the  present  boundaries  are  largely 
the  result  of  historical  accident  and  do  not  satisfy  such 
criteria  as  parity  of  caseloads  and  geographical  compactness. 
But  these  boundaries  have  stood  since  the  nineteenth  century, 
except  for  the  creation  of  the  Tenth  Circuit  in  1929,  and 
whatever  the  actual  extent  of  variation  in  the  law  from  cir- 
cuit to  circuit,  relocation  would  take  from  the  bench  and 
bar  at  least  some  of  the  law  now  familiar  to  them.   Moreover, 
the  Commission  has  heard  eloquent  testimony  evidencing  the 
sense  of  community  shared  by  lawyers  and  judges  within  the 
present  circuits.   Except  for  the  most  compelling  reasons, 
we  are  reluctant  to  disturb  institutions  which  have  acquired 
not  only  the  respect  but  also  the  loyalty  of  their  constituents. 

In  making  its  recommendations  the  Commission  has  relied 
primarily  on  data  from  Fiscal  Year  1973.   We  have  heard  testi- 
mony concerning  what  the  future  may  hold,  and  we  appreciate 
the  need  for  anticipating  it.   Making  projections  of  future 
caseloads,  however,  is  at  best  a  risky  business,  and  as 
specificity  increases,  confidence  decreases.   For  example,  in 
Fiscal  1973  the  number  of  filings  in  the  United  States  district 
courts  decreased  for  the  first  time  in  at  least  a  decade; 
yet  it  would  be  folly  to  predict  from  this  alone  a  continuing 
downturn  which  would  obviate  the  necessity  for  the  changes 
we  recommed  in  the  Fifth  and  the  Ninth  Circuits.   Moreover, 
as  we  look  to  the  future  we  find  many  variables  which  will 
surely  have  some  impact  on  caseloads  but  are  nonetheless  in- 
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capable  of  being  integrated  meaningfully  in  a  statistical 
analysis.   The  Congress  has  before  it  proposed  legislation 
which,  if  enacted,  may  bring  significant  relief  to  both  the 
appellate  and  the  district  courts.   Other  legislation  may  give 
rise  to  new  federal  causes  of  action;  new  judicial  doctrines 
may  expand  or  contract  access  of  litigants  to  the  courts; 
patterns  of  litigation  may  change.   Furthermore,  caseload  is 
but  one  of  a  number  of  factors  relevant  to  the  question  of 
circuit  realignment.   Procedures  which  enhance  the  ability  of 
the  Courts  of  Appeals  to  dispose  justly  and  efficiently  of 
the  business  before  them  may  well  be  of  greater  significance. 
The  past  decade  has  witnessed  dramatic  achievements  on  the 
part  of  the  courts  in  their  effort  to  keep  pace  with  rising 
caseloads;  greater  efficiencies  and  productivity  may  yet  be 
possible. 

We  have  considered  these  factors,  so  difficult  to  predict 
or  to  quantify,  and  find  it  impossible  to  conclude  that  solu- 
tions can  soon  be  found  which  will  obviate  the  need  for  circuit 
realignment.   Accordingly,  we  remain  persuaded  that  the  crea- 
tion of  two  additional  circuits  is  imperative  at  this  time. 

The  Commission  harbors  no  illusions  that  realignment  is 
a  sufficient  remedy,  adequate  even  for  a  generation,  to  deal 
with  the  fundamental  problems  now  confronting  the  Courts  of 
Appeals.  These  problems  are  unlikely  to  be  solved  by  realign- 
ment alone  without  destroying  or  impairing  some  of  the  most 
valuable  qualities  of  the  federal  court  appellate  system.   It 
is  our  opinion,  however,  that  realignment  is  a  necessary  first 
step  in  the  Fifth  and  Ninth  Circuits,  not  only  to  afford  relief 
to  the  pressing  problems  of  the  present,  but  also  to  provide 
a  firm  base  on  which  to  build  more  enduring  reforms. 

Our  view  that  realignment  of  the  Fifth  and  Ninth  Circuits 
is  a  necessary  initial  measure  is  shared  by  the  American  Bar 
Association's  Special  Committee  on  Coordination  of  Judicial 
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Improvements.   The  American  Bar  Association  itself,  acting 
upon  the  report  of  that  committee,  has  expressed  its  recogni- 
tion of  the  "urgent  need"  for  realignment  of  the  Fifth  and 
Ninth  Circuits  and  its  support  for  such  a  change. 

The  Congress  in  creating  the  Commission  has  recognized 
that  however  exigent  a  report  on  realignment,  more  is  required. 
Accordingly,  the  governing  statute  directs  the  Commission,  in 
the  second  phase  of  its  work,  to  study  the  structure  and  in- 
ternal procedures  of  the "Federal  courts  of  appeal  system,"  and 
to  report  its  recommendations  for  such  additional  changes 
"as  may  be  appropriate  for  the  expeditious  and  effective  dis- 
position of  the  caseload  of  the  Federal  courts  of  appeal, 
consistent  with  fundamental  concepts  of  due  process  and  fair- 
ness. " 

In  conformity  with  the  mandate  of  the  statute,  the 
Commission  herewith  reports  its  recommendations  for  change 
in  the  boundaries  of  the  several  judicial  circuits.   We  are 
not  all  of  one  mind  on  all  issues,  but  we  share  the  conviction 
that  the  situation  in  the  Fifth  and  Ninth  Circuits  should  not 
be  allowed  to  continue.   Work  on  the  second  phase  of  our  assign- 
ment has  already  begun.   We  emphasize  once  again,  however, 
that,  whatever  may  emerge  from  that  effort  or  from  changes  by 
the  Congress  or  by  the  courts  themselves  which  can  now  be 
envisioned,  litigants  in  the  Fifth  and  Ninth  Circuits  are 
entitled  to  that  immediate  and  significant  relief  which  our 
proposals  would  provide. 

Creation  of  the  new  courts  must  be  accompanied  by 
authorization  of  judgeships  sufficient  to  deal  effectively 
with  the  volume  of  judicial  business  which  litigants  will 
bring  before  them.   Accordingly,  we  recommend  that  the  Congress, 
concurrently  with  realignment,  create  new  judgeships  adequate 
to  man  each  of  the  courts  affected  by  such  legislation. 
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II.   THE  FIFTH  CIRCUIT 

The  case  for  realignment  of  the  geographical  boundaries 
of  the  Fifth  Circuit  is  clear  and  compelling.   With  2,964 
appeals  filed  in  Fiscal  Year  1973,  this  Circuit  has  by 
far  the  largest  volume  of  judicial  business  of  any  of  the 
Courts  of  Appeals  —  almost  one-fifth  of  the  total  fil- 
ings in  the  11  circuits.   Although  it  is  the  largest 
federal  appellate  court  in  the  country,  with  15  active 
judges,  it  also  has  one  of  the  highest  caseloads  per  judge  — 
198  filings  in  FY  1973,  23  per  cent  more  than  the  national 
average.   Geographically,  too,  the  circuit  is  huge,  ex- 
tending from  the  Florida  Keys  to  the  New  Mexico  border. 

Heavy  caseloads  in  the  Fifth  Circuit  are  not  a  new 
problem.   Proposals  for  dividing  the  circuit  have  been 
under  serious  consideration  for  some  years,  but  instead 
additional  judges  were  added.   The  caseload,  however,  has 
continued  to  grow  and  the  active  judges  of  the. circuit, 
acting  unanimously,  have  repeatedly  rejected  additional 
judgeships  as  a  solution:   to  increase  the  number  beyond 
15  would,  in  their  words,  "diminish  the  quality  of  justice" 
and  the  effectiveness  of  the  court  as  an  institution. 

To  the  credit  of  its  judges  and  its  leadership,  the 
Court  of  Appeals  for  the  Fifth  Circuit  has  remained  current 
in  its  work.   It  has  been  innovative  and  imaginative, 
avoiding  what  might  have  been  a  failure  in  judicial 
administration  of  disastrous  proportions.   The  price  has 
been  high,  however,  both  in  the  burdens  imposed  on  the 
judges  and  in  terms  of  the  judicial  process  itself.   This 
is  the  considered  view  of  a  majority  of  the  active  judges 
of  the  Court  of  Appeals  for  the  Fifth  Circuit  who,  joining 
in  a  statement  which  calls  for  prompt  realignment,  assert 
that  "the  public  interest  demands  immediate  relief" 
(emphasis  in  the  original).   Even  15,  they  emphasize,  is 
too  large  a  number  of  judges  for  maximum  efficiency, 
particularly  with  respect  to  avoiding  and  resolving  intra- 
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circuit  conflicts.   Pointing  both  to  geographical  area  and  to 
the  number  of  judges,  they  conclude:   "Jumboistn  has  no 
place  in  the  Federal  Court  Appellate  System." 

As  a  result  of  the  pressure  of  a  flood-tide  of 
litigation,  the  court  has  instituted  a  procedure  under 
which  oral  argument  is  denied  in  almost  60  per  cent  of 
all  cases  decided  by  it.   The  Commission  has  heard  a  great 
deal  of  testimony  concerning  this  practice,  but  even 
among  the  strongest  proponents  of  the  Fifth  Circuit's 
procedures  there  is  the  feeling  that  oral  argument  may 
have  been  eliminated  in  too  many  cases.   Certainly  this 
is  the  strongly  held  view  of  many  attorneys  who  appeared 
before  the  Commission.   The  court  has  also  decided  an 
increasing  proportion  of  cases  without  written  opinions. 

It  is  easier  to  perceive  the  problem  than  to  propose 
a  solution.   At  hearings  in  four  cities  in  the  Fifth 
Circuit,  and  in  extensive  correspondence  with  members 
of  the  bench  and  bar,  we  have  heard  opinions  on  a  wide 
spectrum  of  possible  realignments.   The  Commission  con- 
sidered numerous  proposals  before  arriving  at  the  con- 
clusions presented  in  this  report. 

In  considering  the  merits  of  the  various  proposals, 
we  have  given  weight  to  several  important  criteria.   First, 
where  practicable,  circuits  should  be  composed  of  at 
least  three  states;  in  any  event,  no  one-state  circuits 
should  be  created.   Second,  no  circuit  should  be  created 
which  would  immediately  require  more  than  nine  active  judges. 
Third,  the  Courts  of  Appeals  are  national  courts;  to  the 
extent  practicable,  the  circuits  should  contain  states  with 
a  diversity  of  population,  legal  business  and  socio- 
economic interests.   Fourth  is  the  principle  of  marginal 
interference:  excessive  interference  with  present  patterns 
is  undesirable;  as  a  corollary,  the  greater  the  dis- 
location involved  in  any  plan  of  realignment,  the  larger 
should  be  the  countervailing  benefit  in  terms  of  other 
criteria  that  justify  the  change.   Fifth,  no  circuit  should 
contain  noncontiguous  states. 
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On  the  basis  of  these  criteria,  we  have  rejected  a 
number  of  proposals.   For  instance,  to  divide  the  Fifth 
into  three  circuits  without  affecting  any  adjacent  states 
would  require  the  creation  of  three  two-state  circuits, 
one  of  which  would  be  too  small  to  constitute  a  viable 
national  circuit;  moreover,  as  stated  above,  we  think 
it  undesirable  to  proliferate  two-state  circuits. 

Once  we  begin  to  consider  realignment  plans  affect- 
ing adjacent  circuits,  the  principle  of  marginal  inter- 
ference comes  into  play.   For  instance,  Georgia  could 
be  moved  into  the  Fourth  Circuit  only  if  one  of  the 
Fourth  Circuit  states  were  moved  into  yet  another  circuit. 
Similarly,  if  Florida,  Alabama  and  Mississippi  were 
placed  in  one  circuit,  and  Georgia,  Tennessee  (now  in 
the  Sixth  Circuit),  and  South  Carolina  (now  in  the  Fourth 
Circuit)  in  another,  both  would  have  manageable  caseloads, 
but  at  the  cost  of  interfering  significantly  with  two 
adjacent  circuits. 

Similar  considerations  suggested  the  rejection  of 
various  proposed  realignments  for  the  western  section  of 
the  Fifth  Circuit.   A  circuit  composed  of  Texas,  Louisiana, 
Oklahoma  and  New  Mexico,  for  example,  would  have  a  much 
higher  workload  than  is  desirable.   In  addition,  it  would 
leave  the  Tenth  Circuit  with  only  527  filings,  smaller 
than  any  existing  circuit  except  the  First. 

In  its  Preliminary  Report  of  November  1973  the  Com- 
mission presented  three  possible  plans  for  realignment  of 
the  Fifth  Circuit.   After  careful  consideration  of  the 
responses  of  the  bench  and  bar,  and  further  study  of  possible 
alternatives,  a  majority  of  the  Commission  now  recommends 
that  the  present  Fifth  Circuit  be  divided  into  two  new  cir- 
cuits: a  new  Fifth  Circuit  consisting  of  Florida,  Georgia 
and  Alabama;  and  an  Eleventh  Circuit  consisting  of  Mississippi, 
Louisiana,  Texas  and  the  Canal  Zone.   Such  a  realignment 
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satisfies  all  five  of  the  criteria  deemed  important  by  the 
Commission.   In  particular,  no  one-  or  two-state  circuits 
would  be  created;  no  other  circuit  would  be  affected. 


Commission  Recommendation 


Filings, / 
FY  '73  -'^ 


Fifth  Circuit 

Florida 

800 

Georgia 

451 

Alabama 

249 

1,500 


Filings 

FY  '73 

eventh  Circuit 

Texas 

838 

Louisiana 

477 

Mississippi 

143 

Canal  Zone 

6 

1,464 


With  nine  judgeships  for  each  of  the  new  courts,  the 
filings  per  judgeship  in  the  new  Fifth  Circuit  would  be 
167;  in  the  Eleventli  Circuit,  163.   These  figures  may  be 
compared  with  the  national  average  in  FY  1973  of  161.   The 
circuits,  it  should  be  noted,  are  well  balanced  in  terms  of 
case  filings. 


—   The  Administrative  Office  of  tlie  United  States  Courts 
reports  appeals  from  administrative  agencies  for  each 
circuit,  but  not  by  state  of  origin.   (The  same  is  true 
with  respect  to  original  proceedings.   These  are  relatively 
few  in  number  and  are  here  treated  together  with  and  con- 
sidered as  administrative  appeals.)   The  figures  in  the 
text  include,  in  addition  to  appeals  from  United  States 
District  Courts,  an  allocation  to  each  state  of  administrative 
appeals  in  the  same  proportion  to  total  administrative     '' 
appeals  in  the  circuit  as  the  number  of  appeals  from  the 
District  Courts  within  the  state  bears  to  the  total  number 
of  District  Court  appeals  within  the  circuit.   In  Fiscal 
Year  1973,  the  total  number  of  administrative  appeals  and 
original  proceedings  in  the  Fifth  Circuit  was  218,  which  con- 
stituted 7  per  cent  of  the  circuit's  total  filings. 
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If  for  any  reason  the  Congress  should  deem  this  proposal 
unacceptable,  the  Commission  recommends  enactment  of  one  of 
the  other  two  proposals  presented  in  its  Preliminary  Report 
and  set  forth  below.   Either  plan  would  represent  a  sig- 
nificant improvement  over  the  current  situation.   The  Com- 
mission expresses  no  preference  between  them. 

Alternative  No.  1 


Filings  2/ 

Eastern  Circuit 

FY  '73 

Florida 

800 

Georgia 

451 

Alabama 

249 

Mississippi 

143 

Western  Circuit 

Texas 
Louisiana 
Arkansas 
Canal  Zone 


FY  '73 

838 

477 

93 

6 


1,643 


1,414 


This  alternative  affects  only  one  circuit  other  than  the 
Fifth:  Arkansas  is  moved  out  of  the  present  Eighth  Circuit, 
which  has  one  of  the  lowest  caseloads   in  the  country.   The 
addition  of  Arkansas  to  Texas,  Louisiana  and  the  Canal  Zone 
avoids  the  creation  of  a  two-state  circuit. 

This  plan,  however,  does  create  a  relatively  large  eastern 
circuit  —  1,643  filings  in  FY  1973.   With  nine  judges  the  cir- 
cuit would  have  183  filings  per  judgeship,  well  above  the  national 
average  of  161.   It  would  nonetheless  effect  an  eight  per  cent 
reduction  from  the  present  Fifth  Circuit  figure.   Further,  a 
court  of  nine  judges  rather  than  15  could  be  expected  to  achieve 
a  greater  measure  of  efficiency  in  holding  en  banc  hearings  and 
circulating  panel  opinions  among  all  of  the  judges  so  as  to 
minimize  the  possibility  of  conflicts  within  the  circuit. 

Alternative  No.  2 


Eastern  Circuit 

Florida 
Georgia 
Alabama 
Mississippi 


Filings  2/ 
FY    '73 

800 
451 
249 
143 


Western  Circuit 

Texas 
Louisiana 
Canal  Zone 


Filings 
FY  '73v 

838 

477 

6 


1,643 


1,321 


2/   See  Footnote  1,  page  9. 
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This  alternative  creates  the  same  eastern  circuit  as 
Alternative  No.  1,  with  the  same  disadvantages.   It  does 
create  a  two-state  circuit  in  the  west.   It  does  not, 
however,  alter  any  circuit  other  than  the  Fifth,  and  thus 
respects  the  principle  of  marginal  interference. 
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III.   THE  NINTH  CIRCUIT 

The  Ninth  Circuit  today  handles  more  cases  annually 
than  any  circuit  other  than  the  beleaguered  Fifth.   Since 
1968  the  number  of  appeals  filed  each  year  has  consistently 
exceeded  the  number  of  terminations,  resulting  in  a  back- 
log of  170  cases  per  judgeship  at  the  end  of  Fiscal  Year  1973  — 
enough  to  keep  the  court  busy  for  a  full  year  even  if  no 
new  cases  were  filed.   Delays  in  the  disposition  of  civil 
cases,  often  of  two  years  or  more,  have  seriously  concerned 
both  judges  and  members  of  the  bar.   The  size  of  the  court 
(13  authorized  judgeships  since  1968)  and  the  extensive 
reliance  it  has  been  required  to  place  on  the  assistance 
of  district  and  visiting  judges  have  threatened  its  in- 
stitutional unity.   Attorneys  and  judges  have  been  troubled 
by  apparently  inconsistent  decisions  by  different  panels 
of  the  large  court;  they  are  concerned  that  conflicts  within 
the  circuit  may  remain  unresolved.   Whatever  J;he  reason, 
for  two  successive  fiscal  years,  1971  and  1972,  there  were 
no  en  banc  adjudications.   More  recently,  the  court  has 
accepted  a  number  of  cases  for  en  banc  determinations 
and  appears  to  be  doing  so  with  increasing  frequency.   It 
remains  to  be  seen  whether  this  will  serve  further  to 
exacerbate  the  problems  of  delay. 

At  the  Commission's  hearings,  held  in  four  cities  of 
the  Ninth  Circuit,  the  vast  majority  of  the  witnesses  recognized 
that  some  change  in  the  structure  of  the  circuit  is  necessary. 
It  was  also  generally  recognized  that  the  problems  faced  by 
the  court  could  not  be  adequately  resolved  by  simply  in- 
creasing the  number  of  judges.   Adding  judges  without  more 
is  no  solution.   The  Fifth  Circuit  judges,  having  lived  with 
a  court  of  15,  have  repeatedly  gone  on  record  as  opposing 
any  increase  beyond  that  number.   Indeed,  a  majority  of  the 
active  judges  of  the  Fifth  find  15  too  many.   Some  of  the 
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Nintli  Circuit  judges,  too,  liav^e  pointed  to  the  difficulties 
encountered  by  tlieir  own  court  of  113  in  maintaining  institutional 
unity.   Indeed,  in  moi-e  ways  tluui  one  the  Ninth  Circuit  is  close 
on  tlie  heels  of  the  Fiftli,  where  a  majority  of  judges,  despite 
their  remarkable  efforts  to  cope  with  a  burgeoning  caseload 
and  a  vast  geographical  area,  liave  requested  immediate  relief. 
It  should  not  be  necessary  for  the  Niritli  Circuit  to  re-1  ive 
the  history  of  the  Fifth  Circuit  before  its  problems  of  case- 
load and  geographical  size  are  ameliorated. 

Accordingly,  the  Commission  recommends  that  the  present 
Ninth  Circuit  be  divided  into  two  circuits:   a  l\veLfth  Circuit 
to  consist  of  the  Southern  and  Central  Districts  of  California 
and  the  states  of  Arizona  emd  Nevada;  and  a  new  Nintli  Circuit 
to  consist  of  Alaska,  Washington,  Oregon,  Idaho,  Montana, 
Hawaii,  Guam  and  the  Eastern  and  Nortliern  Districts  of  California. 
Such  a  realignment  will  by  no  means  solve  all  of  the  Ninth  Circuit's 
problems  for  all  time,  but  it  will  make  them  more  manageable  in 
the  short  run  and  establish  a  sound  geograpliical  base  on  which 
to  build  more  fundamental  reforms. 

The  Ninth  Circuit's  filings  in  Fiscal  Year  197"  would 
have  been  allocated  as  follows  if  tlie  division  now  recommended 
had  been  in  effect: 


T\v'elftli  Circuit 


New  Nintli  Circuit 


California  - 

-  Soutliern 

998 

California  - 

-  No 

rtliern 

345 

California  - 

-  Central 

California  - 

-  Ea 

stern 

Arizona 

234 

Alaska 

26 

Nevada 

70 

Wasliington 

Oregon 

Idalio 

Montana 

Hawaii 

183 
121 

30 
36 

38 

1 ,  302- 

y 

Guam 

r 

33 

TOTAL 

,014 

Zf   Adjusted  to  reflect  appeals  from  administrativ^e  agencies 
and  original  proceedings.   In  tlie  Ninth  Circuit,  tliese 
constituted  16  per  cent  of  tlie  total  filings  in  V\   1973. 
See  Footnote  1,  page  9. 


13- 


42 


Witli  nine  ,jvKlp;eships  in  tlie  proposed  Tweiftli  Circuit  tlic 
court  would  have  had  145  filings  per  judgeship,  virtually 
equal  to  tlic  filings  por  judgeship  (144)  in  all  of  tlie  circuits 
in  F^'  1973  excluding  the  three  busiest.   Thiit  figure  also 
represents  a  decrease  of  19  per  cent  from  the  Ninth  Cii-cuit's 
current  rate  of  178  filings  per  judgesliip.   The  states  of  the 
new  N'intli  Circuit,  of  course,  had  a  lower  caseload  and,  depend- 
ing on  tlie  number  of  judgeships  provided,  would  have  liad  at 
least  as  much  relief. 

The  Commission  has  received  a  number  of  other  plans  for 
realignment  of  the  Ninth  Circuit.   Most  strongly  pressed  is 
the  suggestion  that  Californiti,  Nevada,  Hawaii  and  Guam 
constitute  one  circuit,  that  Arizona  be  shifted  to  the  Tenth 
Circuit,  and  that  a  separate  circuit  be  created  to  consist 
of  Alaska,  Washington,  Oregon,  Idaho  and  Montana,  the  five 
northwestern  states.   After  careful  consideration  we  have 
concluded  that,  for  reasons  developed  below,  this  plan,  too, 
is  so  clearly  inferior  to  the  recommended  realignment  that 
we  have  no  choice  but  to  reject  it.   Nevertheless,  and  with- 
out minimizing  the  difference  in  relative  merits  of  the  plans, 
the  Commission  is  of  the  view  that  adoption  of  this  proposal  — 
joining  California,  Nevada,  Hawaii  and  Guam,  shifting  Arizona 
to  the  Tenth,  and  creating  a  northwestern  circuit  of  the 
remaining  states  —  is  preferable  to  leaving  the  Ninth  Circuit 
as  it  is  now. 

We  find  the  plan  just  described  to  be  inferior  in  several 
respects.   First,  it  appears  highly  undesirable  at  this  juncture 
to  create  a  new  circuit  which  in  Fiscal  1973  would  have  had 
close  to  1,700  filings,  particularly  when  much  of  the  area  it 
would  encompass  is  expected  to  exi^erience  substantial  growth. 
The  crucial  fact  is  that  California  today  already  provides 
two-thirds  of  the  judicial  business  of  the  Ninth  Circuit.   To 
keep  it  intact,  and  to  join  it  in  a  circuit  with  otiier  states. 
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would  make  it  impossible  to  provide  adequate  relief  for  the 
problems  of  the  circuit.   Second,  to  shift  Arizona  into  the 
Tenth  Circuit  would  violate  the  principle  of  marginal  inter- 
ference.  It  would  involve  moving  a  state  into  a  different, 
existing  circuit  in  the  face  of  vigorous,  reasoned  objections 
concerning  the  impact  of  such  a  move.   Relocation  would  take 
from  the  bench  and  bar  at  least  some  of  the  law  now  familiar 
to  them.   We  have  also  heard  extensive  testimony  about  the 
close  economic,  social  and  legal  ties  between  Southern 
California  and  Arizona  and  the  more  limited  nature  of  such 
ties  between  Arizona  and  the  Tenth  Circuit  with  its  seat  at 
Denver.   Moreover,  opposition  to  such  a  plan  has  come  from 
California  as  well  as  Arizona.   Finally,  as  we  develop  more 
fully  below,  a  separate  circuit  for  the  five  northwestern 
states  does  not  appear  justified  or  desirable  at  this  time. 
Although  the  underlying  problems  of  caseload  and  size 
facing  the  Fifth  and  Ninth  Circuits  are  similar,  realignment 
of  the  Ninth  poses  difficulties  not  encountered  or  raised 
in  deliberations  concerning  the  Fifth.   Some  of  these  con- 
siderations £ire  discussed  immediately  hereafter. 

1.   A  single  state  —  in  this  instance  California  — 
should  not  constitute  a  single  federal  circuit. 

A  one-state  circuit  would  lack  the  diversity  of  back- 
ground and  attitude  brought  to  a  court  by  judges  who  have 
lived  and  practiced  in  different  states.   The  Commission 
believes  that  such  diversity  is  a  highly  desirable,  and  per- 
haps essential,  condition  in  the  constitution  of  the  federal 
courts  of  appeals.  Moreover,  only  two  senators,  both  from 
a  single  state,  would  be  consulted  in  the  appointment  process; 
a  single  senator  of  long  tenure  might  be  in  a  position  to 
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mold  the  court  for  an  entire  generation.   Finally,  a  circuit 
consisting  of  California  alone  would  immediately  require  nine 
judges  even  to  maintain  the  high  caseload  per  judge  that  now 
obtains  in  the  Ninth  Circuit.   In  addition,  it  would  do  little 
to  solve  the  existing  problems  of  the  Ninth  Circuit  because 
California  now  provides  two-thirds  of  the  caseload  of  the 
circuit  as  presently  constituted. 

2.   Dividing  the  judicial  districts  of  California 
between  two  circuits  raises  no  insoluble  or 
unmanageable  problems. 

The  realignment  plan  we  have  recommended  would  divide 
the  judicial  districts  of  California  between  the  new  Ninth 
Circuit  and  the  proposed  Twelfth  Circuit.   The  division  of 
a  state  between  two  circuits  would  be  an  innovation  in  the 
history  of  the  federal  judicial  system.   The  problems  that 
may  be  anticipated  fall  into  two  broad  classes:   those  in- 
volving actual  or  potential  conflicting  orders  to  a  litigant, 
cind  those  involving  the  promulgation  of  inconsistent  rules 
of  law  in  suits  involving  different  litigants.   Special  con- 
cern has  been  voiced  over  the  possibility  of  conflicting 
decisions  as  to  the  validity  of  state  statutes  or  practices 
under  federal  law.   However,  after  full  consideration,  we 
are  convinced  that  any  problems  that  might  arise  are  of  lesser 
magnitude  and  signif iccince  than  those  created  by  a  single- 
state  circuit,  or  any  of  the  other  proposals  that  have  been 
suggested  to  us.   In  any  event,  they  can  be  resolved  by 
existing  mechanisms  and  others  that  could  readily  be  developed. 

Conflicting  judgments.    Among  the  wide  variety  of 
mechemisms  developed  in  the  law  to  avoid  repetitive  litigation 
and  conflicting  judgments,  at  least  half  a  dozen  are  explicitly 
designed  or  frequently  used  to  deal  with  litigation  arising 
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out  of  controversies  crossing;  circuit  boundtiries.   These 
include  trans lers  between  ciicuits,  transfers  of  venue  under 
28  U.S.C.  sec.  LU)l(a),  consolidations  by  tlie  Judicial  P;uiel 
on  Multidistrict  Litigation,  stays,  injunctions,  mid  statutory 
interpleader.   Either  in  tlieir  present  form  or  with  modifications, 
these  mechajiisms  would  avoid  many  of  tlie  potential  conflicts 
in  the  state  divided  between  two  circuits. 

Conflicting  legal  rules  —  issues  of  state  law.   The 
Commission  has  heard  testimony  to  the  effect  that  a  division 
of  California  such  as  tiie  one  proposed  will  mean  that  two 
federal  appellate  courts  rather  than  one  would  be  interpreting 
California  law.   Of  course,  tiiis  may  be  true  today.   As  tlie  law 
governing  choice  of  law  has  developed,  every  federal  court 
may  at  some  point  be  called  upon  to  interpret  California  law. 
With  litigation  over  mass  torts  such  as  airplane  accidents 
and  multi-state  business  transactions  so  common,  we  are  neither 
surprised  nor  disturbed  by  a  district  court  within  one  circuit 
applying  the  law  of  a  state  from  another  circuit.   Moreover, 
even  within  California  there  are  today  four  federal  district 
courts  which  regularly  interpret  California  law.   Exj^erience 
in  the  federal  system  shows  that  district  courts  within  the 
same  state  may  differ  in  their  interpretation  of  state  law. 
These  differences  may  or  may  not  be  resolved  by  a  Court  of 
Appeals;  if  they  are,  the  resolution  may  take  years.   Of 
central  significance,  on  issues  of  state  law  both  of  the 
proposed  circuits  would  be  obliged  to  follow  the  well-developed 
jurisprudence  of  the  Califoi..:.  '  •'■'^  slature  and  courts.   This 
would  be  equally  true  in  dive»^  ^xy   cases  and  in  cases  involving 
federal  claims  which  turn  on  points  of  state  law. 

Where  unu'^r-.l  ,.ircumstances  militate  against  federal 
decision  of  s- _ite-law^  issues,  devices  such  as  abstention  and 
certification  are  available  to  delay  or  avoid  federal  adjudication 
(and  thus  the  possibility  of  conflict)  until  resolution  by  the 
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California  courts.   Whether  to  provide  for  certification  of 
doubtful  state  law  issues,  as  some  states  have  done,  is  of 
course  for  the  California  legislature  to  decide.   Such  legis- 
lation might  be  anticipated  if  it  were  thought  that  the  federal 
courts  were  having  undue  difficulty  in  interpreting  state  law. 

Forum  shopping  on  issues  of  federal  law.   Witnesses 
at  the  Commission's  hearings  have  expressed  the  fear  that  to 
divide  California  between  two  judicial  circuits  would  foster 
forum-shopping  by  litigants  whose  cases  turned  on  federal-law 
issues.   We  note,  however,  that  opportunities  for  forum-shopping 
exist  today  in  the  federal  courts,  and  that  the  decision  to 
choose  one  court  rather  than  another  will  depend  on  a  variety 
of  considerations.   It  is  far  from  clear  that  forum  shopping 
would  increase  if  California  were  divided  between  circuits. 
It  may  be  that  litigants  challenging  laws  of  statewide  applica- 
tion would  have  a  greater  incentive  to  forum-shop,  but  if  this 
were  felt  to  be  a  problem.  Congress,  using  devices  such  as  venue 
restrictions  and  transfer  provisions,  could  restrict  forum 
shopping  (and  avoid  conflicts  as  well).   Much  tlie  same  may 
be  said  of  litigation  by  state  prisoners.   In  both  contexts  — 
as  in  many  others  in  our  federal  system  —  a  certain  amount 
of  forum  shopping  may  be  tolerable,  especially  if  the  alter- 
natives are  even  less  appealing. 

Actions  against  state  agencies.   At  the  Commission's 
hearings  in  the  Ninth  Circuit  several  witnesses  expressed 
concern  that  if  the  judicial  districts  of  California  were 
divided  between  two  circuits,  a  state  a^;  •  : v  might  be  subject 
to  conflicting  orders  of  federal  courts  in      cwo  circuits. 
The  fear  was  also  expressed  that  a  stats  law  or  practice 
might  be  held  valid  in  one  nf    t\  i   circuits  and  invalid  in 
the  other. 

When  parallel  lawsuits  in  the  two  circuits  threaten 
either  possibility,  the  mechanisms  referred  to  above  may 
be  invoked  to  channel  two  actions  into  a  single  court.   Even 
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if  both  lawsuits  are  permitted  to  proceed  independently,  they 
will  often  reach  the  same  outcome,  and  unless  the  precedents 
are  not  clear,  they  may  be  expected  to  do  so.   If  the  two  judg- 
ments are  inconsistent,  it  will  not  necessarily  follow  that  the 
state  agency  will  have  to  violate  one  order  to  obey  the  other: 
for  example,  one  court  might  require  a  change  in  procedures 
and  the  other  approve  the  status  quo,  or  one  court  might  man- 
date broader  relief  than  the  other.   Indeed,  it  is  not  easy  to 
hypothesize  cases  in  which  the  two  courts'  orders  would  be 
such  as  to  make  it  impossible  for  the  defendant  to  obey  both. 
If  such  an  impasse  should  occur,  it  would  most  likely  result 
from  so  fundamental  a  clash  of  values  that  Supreme  Court  review 
would  be  appropriate;  moreover,  other  procedures  for  the 
resolution  of  inter-circuit  conflicts,  either  of  broad  applic- 
ability or  specifically  tailored  to  the  Ninth  and  Twelfth 
Circuits,  might  be  provided  by  the  Congress.   For  example, 
in  acting  upon  the  realignment  proposed  by  the  Commission, 
Congress  may  wish  to  enact  comp£inion  legislation  providing 
for  a  single  appellate  resolution  of  multiple  challenges  to 
the  federal  validity  of  state  laws.   A  model  already  exists 
for  transfer  and  consolidation  at  the  appellate  level:   28  U.S.C. 
sec. 2112(a).   That  section  provides  that  when  proceedings  have 
been  instituted  in  two  or  more  courts  of  appeals  with  respect 
to  the  same  order  of  an  administrative  agency,  the  proceedings 
are  to  be  consolidated  in  the  court  where  the  first  appeal 
was  filed.   Further,  authority  is  granted  to  that  court  to 
transfer  the  proceedings  to  any  other  court  of  appeals  for 
the  convenience  of  the  peirties  in  the  interest  of  justice. 
We  emphasize,  however,  that  our  recommendation  is  not  dependent 
on  the  creation  of  new  procedures;   we  regard  existing  mecheuiisras 
as  adequate  for  the  problems  that  are  foreseeable. 

Federal  court  review  of  state  governmental  actions  is  a 
delicate  matter  whether  in  two  circuits  or  one.   The  reluctcince 
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to  have  federal  courts  interfere  with  state  institutions  or 
procedures  is  reflected  in  the  requirement  of  exhaustion  of 
state  remedies,  the  various  abstention  doctrines,  and  the 
Anti-Injuction  Acts.   These  statutes  and  doctrines  will  prev'^ent 
many  conflicts  that  might  otherwise  arise  in  a  state  lying  with- 
in two  circuits.  We  note,  too,  that  the  judges  of  each  of  the 
new  courts  may  be  expected  to  reflect  an  appropriate  sensitivity 
to  the  consequences  of  conflicting  decisions  and  a  willingness 
to  invoke  the  principles  of  comity  cind  deference  to  a  recent 
decision  by  a  court  of  equal  stature. 

In  short,  the  Commission  agrees  with  the  conclusion  of 
the  Committee  on  Coordination  of  Judicial  Improvements  of  the 
American  Bar  Association  that  "the  principles  of  federalism 
and  the  advantages  which  flow  from  infusion  of  judges  from 
several  states  into  a  circuit  considerably  outweigh  any  dis- 
advantages which  might  be  generated  if  peu't  of  a  state  were 
placed  in  two  or  more  circuits." 

3.   Creating  two  "divisions"  within  the  present 
Ninth  Circuit  is  not  likely  to  solve  the 
circuit's  problems. 

At  the  Commission's  hearings  testimony  was  received 
suggesting  that  rather  than  recommend  realignment,  the 
Commission  should  urge  a  "restructuring"  of  the  Ninth  Circuit 
into  two  "divisions."   A  major  advantage  of  this  scheme,  in 
the  view  of  its  proponents,  is  that  it  would  preserve  the 
availability  of  judges  from  the  less  busy  northern  districts 
of  the  circuit  for  assignment  to  the  undermanned  southern 
districts.   The  Commission  has  concluded,  however,  that  the 
proposal  would  generate  more  problems  them  it  would  solve. 
In  our  view,  demonstrated  needs  for  more  district 
judges  should  be  met  by  measures  which  are  directly  responsive 
to  that  problem.   Adding  new  judgeships  is,  of  course,  the 
most  direct  response.   The  Judicial  Conference  of  the  United 
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States  has  recommended  added  district  judges  for  the  Ninth 
Circuit,  and  the  proposal  is  under  active  consideration  in 
the  Congress.   Moreover,  flexibility  in  the  transfer  of  judges 
between  circuits  need  not  be  limited  to  intra-circuit  transfers. 
If  necessary,  the  procedure  could  be  modified,  as,  for  example, 
by  the  promulgation  of  guidelines  to  assure  adequate  judicial 
manpower  where  needed  and  when  needed.   Special  provisions 
might  be  made  for  transfers  between  circuits  created  from  the 
present  Ninth  Circuit,  until  such  time  as  the  needs  of  the  circuit 
were  met  on  a  permanent  basis. 

We  note,  too,  that  the  Ninth  Circuit  today  has  59  district 
judgeships.   The  recommendations  of  the  Judicial  Conference  of 
the  United  States,  if  implemented,  would  bring  the  total  to  70. 
These  figures,  of  course,  take  no  account  of  senior  district 
judges.   In  a  circuit  stretching  from  the  Arctic  to  the  Mexicein 
border,  and  including  Hawaii  and  Guam,  the  administration  of 
the  work  of  such  a  large  number  of  judges  is  bound  to  pose 
complex  administrative  problems.   These  problems  have  already 
come  under  the  scrutiny  of  the  Subcommittee  on  Judicial  Machinery 
of  the  Senate  Judiciary  Committee.   Whatever  the  difficulties 
in  the  past,  it  would  be  troubling  to  create  an  appellate 
structure  designed  to  foster  extensive  use  of  intra-circuit 
district  judge  transfers  as  the  solution  of  the  manpower  needs 
of  the  district  coiirts. 

The  factual  basis  of  the  argvmient  also  deserves  analysis. 
The  three  southern  districts  said  to  be  dependent  on  the 
reserve  judicial  manpower  from  the  northern  districts  are 
the  districts  of  Central  California  (Los  Angeles),  Southern 
California  (San  Diego),  and  Arizona.   In  fact,  however,  the 
Central  District  in  Fiscal  Years  1972  and  1973  loaned  con- 
siderably more  judge  days  to  the  northern  districts  than  it 
received  from  them.   The  District  of  Arizona  has  also  given 
substantial  help  to  the  northern  districts:   in  FY  1973  it 
received  more  than  it  gave,  but  in  Fiscal  1972  the  figures 
were  reversed  and  it  loaned  more  judge  time  to  the  northern 
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districts  than  it  borrowed  from  them.   The  Southern  District 
of  California  is  indeed  a  borrowing  court,  but  most  of  the 
visiting  judges  come  from  other  southern  districts  or  are 
senior  judges  from  the  northern  districts.   Senior  judges 
have  considerable  discretion  in  deciding  where  they  wish  to 
sit,  and  under  current  practices  may  be  assigned  to  districts 
outside  their  own  more  easily  than  active  judges.   Thus  even 
with  the  recommended  realignment  they  would  be  available  to 
sit  in  the  Southern  District  of  California.   To  put  the  point 
more  precisely,  only  one  per  cent  of  the  total  visiting  judge- 
time  received  by  the  Southern  District  in  Fiscal  1973  was  from 
active  judges  of  the  northern  districts. 

Any  scheme  for  restructuring  the  Ninth  Circuit  into 
divisions  depends  for  its  success  on  a  mechanism  for  preserving 
a  unified  law  within  the  circuit.   The  proposals  we  have  received 
recognize  this  but  defer  the  consideration  of  specific  details 
on  this  crucial  matter.   Thus,  it  is  difficult  to  predict  how 
the  divisions  would  operate.   In  all  likelihood,  however,  the 
two  divisions  would  soon  act  and  be  perceived  as  sepeirate  courts. 
As  a  result  the  circuit  would  be  divided  in  fact  though  not  in 
law.   Enormous  administrative  difficulties  might  be  created  by 
the  need  to  coordinate  the  activities  of  the  two  divisional 
headquarters  and  the  directives  of  the  two  divisional  chief 
judges.   The  present  problems  of  avoiding  intra- circuit  conflicts 
would  be  exacerbated,  inasmuch  as  only  a  proceeding  that  included 
judges  from  both  divisions  could  speak  with  authoritative 
finality. 

4.   A  separate  circuit  for  the  five  northwestern 
states  is  not  now  warreunted. 

The  appeals  filed  from  the  five  northwestern  states 
(Alaska,  Washington,  Oregon,  Idaho,  and  Montana)  in  Fiscal 
Year  1973  accounted  for  only  17  per  cent  of  the  workload  of 
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the  circuit  and  totalled  slightly  less  than  the  filings  in 
the  three- judge  First  Circuit,  regarded  as  something  of  an 
anomaly  within  the  overloaded  federal  appellate  system.   To 
create  another  small  circuit  would  be  undesirable.   The 
Commission  has  heard  testimony  that  the  rapidly  growing 
population  and  expanding  business  in  the  northwest  will  soon 
result  in  substantially  increased  litigation  at  the  appellate 
as  well  as  the  trial  level.   Should  these  projections  be  borne 
out,  a  separate  circuit  for  the  four  or  five  northwestern 
states  may  become  appropriate. 
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IV.    ASSIGNMENT  OF  JUDGES 

If  Congress  enacts  legislation  to  create  new  circuits, 
the  Coramission  recommends  that  judges  of  affected  existing 
circuits  be  assigned  to  the  new  circuit  in  which  their  official 
station  is  located.   Choice  as  to  their  assignment  is  assured 
by  the  judges'  ability  to  change  their  official  station  pursuant 
to  28  U.S.C.  sec.  456.   At  some  point  before  realignment  becomes 
effective,  however,  the  judges  should  be  required  to  declare 
their  intentions  and  to  designate  their  desired  official  stations 
in  accordance  with  the  provisions  of  section  456.   Their  options 
will,  of  course,  be  limited  by  the  number  of  judgeships  author- 
ized for  each  circuit  by  the  Congress. 
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Federal  Courts  of  Appeals:  Radical 
Surgery  or  Conservative  Care 

By  Quentin  N.  Burdick* 

The  Federal  Courts  of  Appeals  are  afflicted  with  an  illness. 
While  it  is  not  malignant,  there  is  a  potential  prognosis  of  chronic 
incapacity  or  partial  paralysis.  The  possible  treatment,  depend- 
ing upon  the  physician,  may  be  either  radical  or  conservative. 
The  thrust  of  this  paper  is  to  offer  a  basis  for  a  differential 
diagnosis. 

The  symptoms  of  the  illness  are  familiar  to  all  who  are 
interested  in  judicial  administration.  The  number  of  new  appeals 
filed  has  increased  each  year  at  an  alarming  rate.  Each  year 
the  number  of  appeals  terminated  has  been  less  than  the  new 
matters  filed.  The  number  of  appeals  pending  has  increased  to 
the  point  that  as  of  June  30,  1971,  it  stood  at  9,232.  Thus,  at  the 
1971  rate  of  terminations,  the  circuit  courts  would  have  to  work 
nine  months  just  to  eliminate  the  backlog  from  the  preceding 
year.^  The  following  table  graphically  summarizes  the  situation 
over  the  past  decade.^ 

Alarming  as  these  statistics  may  be,  the  prognosis  is  even  more 
guarded.  According  to  a  forecast  made  by  the  Federal  Judicial 
Center,  the  number  of  new  case  filings  at  the  district  court  level 
will  reach  350,000  cases  by  1990  if  the  trend  of  filings  for  the 
1968-1970  period  continues.  The  Center  estimates  that  1,129 
district  judges  would  be  required  to  handle  such  a  caseload.'^ 
Postulating  the  same  ratio  of  circuit  judges  to  district  judges  as 
now  exists,  about  250  circuit  judges  would  be  needed  by  1990. 


"  United  States  Senator  from  North  Dakota;  Chairman,  Subcommittee  on 
Improvements  in  Judicial  Machinery  of  the  Senate  Committee  on  the  Judiciary; 
member  of  the  North  Dakota  Bar,  B.A.,  University  of  Minnesota,  1931;  LL.b'. 
University  of  Minnesota,  1932. 

1  It  should  be  noted,  however,  that  a  case  is  not  ready  for  submission  when 
the  appeal  is  filed.  But  preparation  of  the  record,  briefs  and  calendar  administration 
require  only  124  days  under  the  Federal  Rules  of  Appellate  Procedure. 

2  This  table  appears  on  page  808  and  was  taken  from  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  Annual  Report  (1971), 
Table  2,  at  99. 

3  Federal  Judicial  Center,  Third  Mm- Year  Report  16  (March,  1971). 
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Table  No.  1 
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Appeals  Filed,  Terminated,  and  Pending  in  the  United  States 
Courts  of  Appeals  Fiscal  Years  1962  through  1971 


Increase 

Number  of 

Appeals 

in  ap- 

Fiscal 

judgeships  as 

Termi- 

Pending 

peals 

Year 

of  June  30 

Filed 

nated 

June  30 

pending 

1962 

78 

4,823 

4,167 

3,031 

656 

1963 

78 

5,437 

5,011 

3,457 

426 

1964 

78 

6,023 

5,700 

3,780 

323 

1965 

78 

6,766 

5,771 

4,775 

995 

1966 

88 

7,183 

6,571 

5,387 

612 

1967 

88 

7,903 

7,527 

5,763 

376 

1968 

97 

9,116 

8,264 

6,615 

852 

1969 

97 

10,248 

9,014 

7,849 

1,234 

1970 

97 

11,662 

10,699 

8,812 

963 

1971 

97 

12,788 

12,368 

9,232 

420 

Percent 

change 

1971  over 

. 

1962 

24.4 

165.1 

196.8 

204.6 

1971  over 

1970 

0.0 

9.7 

15.6 

4.8 

Thus,  one  can  pose  the  problem:  How  to  restructure  an  inter- 
mediate federal  court  system  so  that  it  can  accommodate,  eflB- 
ciently  and  fairly,  an  increase  in  manpower  from  97  to  250  judges 
by  1990?  Before  a  solution  can  be  found  to  this  critical  problem, 
a  number  of  subsidiary  propositions  must  be  explored. 


A.    What  is  the  Maximum  Number  of 
Judges  for  a  Court  of  Appeals? 

There  are  some  who  say  that  nine  is  the  maximum  number  of 
judges  which  can  be  efficiently  and  fairly  seated  on  such  a  court. 
This  is  a  position  which  was  taken  by  a  Special  Committee  on  the 
Geographical  Organization  of  the  Courts  back  in  1964.  In  a 
report  to  the  Judicial  Conference  of  the  United  States,  the  Com- 
mittee stated: 
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.  .  .  that  in  its  judgment  nine  is  the  maximum  number  of  active 
judgeship  positions  which  can  be  allotted  to  a  court  of  appeals 
without  impairing  the  eflBciency  of  its  operation  and  its  unity 
as  a  judicial  institution.^ 

The  Judicial  Conference  itself  took  no  position  on  this  aspect 
of  the  report  of  its  special  committee.  Moreover,  at  least  one 
eminent  student  of  the  problem  has  criticized  the  notion  that  the 
maximum  number  of  judges  should  be  nine.^  Nevertheless,  the 
Second  Circuit  Court  of  Appeals  seems  to  be  adhering  to  the 
"rule  of  nine"  even  at  this  late  date.^ 

The  fact  of  the  matter  is  that  both  the  Fifth  and  Ninth  Circuits 
operate  quite  well  with  15  and  13  judges,  respectively.  The 
Second,  Third,  and  Sixth  Circuits  now  have  nine  judges  each  and 
the  Judicial  Conference  has  recommended  two  additional  judges 
for  the  Second  and  one  more  for  the  Third. 

Nor  should  it  be  supposed  that  15  judges  is  a  maximum  per- 
missible number.  The  Second  Circuit  with  nine  active  judges 
also  has  extensively  used  the  services  of  5  senior  judges.^  The 
Fifth  Circuit,  through  the  use  of  visiting  judges,  operated  wdth 
the  equivalent  of  7  additional,  or  19  total,  judges  in  fiscal  year 
1969.« 

If  we  must  adhere  to  an  arbitrary  limitation  of  nine,  it  would 
require  27  circuits  to  employ  the  250  judges  needed  by  1990 
assuming  that  we  retain  the  present  structure  of  the  appellate 
system.  Even  a  twleve-judge  limit  would  require  over  20  circuits. 
One  can  well  imagine  the  amount  of  intercircuit  disparity  of 
opinion  which  such  a  proliferation  of  circuits  would  induce. 

The  advocates  of  such  an  arbitrary  limit  to  the  number  of 
judges  rely  upon  the  argument  that  a  court  of  appeals  must 
retain  its  "collegial"  nature  in  the  interest  of  efficiency,  harmony 


^  The  Judicial  Conference  of  the  United  States,  Repohts  of  the  Pro- 
ceedings 15  (March,  1964). 

5  See  C.  Wright,  The  Overloaded  Fifth  Circuit:  A  Crisis  in  Judicial  Administra- 
tion, 42  Texas  L.  Rev.  949  (1964).  In  his  analysis  of  the  problem,  Professor 
Wright  stated:  "This  is  by  no  means  to  say  that  the  larger  the  Court  the  better. 
Clearly  the  fact  is  otherwise.  But  the  problem  is  one  of  choosing  among  alterna- 
tives." Id.  at  973. 

6  See  Hearings  on  H.R.  7378  Before  Subcomm.  No.  5  of  the  House  Comm.  on 
the  Judiciary,  92d  Cong.,  1st  Sess.,  ser.  17,  at  148  (1971)  (letter  of  Judge  Henry 
J.  Friendly). 

"^  Id.  at  23  (testimony  of  Judge  J.  Edward  Lumbard). 
8  Id.  at  93,  Table  5. 
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and  quality.  While  these  are  vital  characteristics  of  an  appellate 
court,  it  is  submitted  that  an  increase  in  judges  beyond  a  sup- 
posed maximum  will  neither  destroy  nor  seriously  impair  effective 
work  by  the  court.  In  1971,  only  51  en  banc  hearings  were  held 
in  all  Courts  of  Appeals,  with  25  of  them  being  held  in  the  Third 
and  Fifth  Circuits.  At  the  present  time,  therefore,  the  collegial 
aspect  of  these  courts  is  maintained  by  devices  other  than  sitting 
en  banc.  Cases  are  heard  and  a  tentative  opinion  arrived  at  by 
only  three  judge  divisions.  Opinions  are  frequently  drafted  at 
chambers  located  some  distance  from  the  place  of  hearing.  Draft 
opinions  are^ circulated,  usually  by  mail,  among  the  three  judges. 
Some  circuits  also  have  a  procedure  for  a  wider  circulation  in 
difficult  or  important  cases.  So  it  would  seem  that  at  the  present 
time  the  collegial  nature  of  the  court  is  preserved  through 
rotating  assignment  to  divisions,  by  meetings,  formal  or  informal, 
at  the  place  of  hearing,  and  by  periodic  assembly  of  tHe  entire 
court  at  Judicial  Council  meetings  and  other  special  occasions. 
On  balance,  it  would  seem  that  such  a  system  for  interchange  of 
views  would  still  be  possible  were  the  number  of  judges  to  exceed 
15,  or  even  20.  Even  though  some  dilution  of  esprit  would  result 
from  too  large  a  number,  it  might  be  preferable  to  risking  the 
creation  of  parochial  courts  if,  for  example,  a  circuit  were  to 
comprise  only  one  state,  or  a  part  of  a  state. 

B.    Does  Geographical  Realignment  Solve  the  Problem? 

Circuit  splitting  is  frequently  mentioned  as  a  solution  to  the 
heavy  workload  in  a  particular  circuit.  Historically,  only  one  new 
circuit  has  been  created  since  the  Court  of  Appeals  system  was 
created  in  1891.  In  1929,  the  Eighth  Circuit  was  realigned  into 
the  Eighth  and  Tenth  Circuits.  In  the  88th  Congress,  a  bill  was 
introduced  to  split  the  Ninth  Circuit,  but  the  Judicial  Conference 
disapproved  the  proposal  "at  the  present  time,"^  and  the  bill  was 
not  advanced  legislatively.  In  1964,  the  Special  Committee  on 
the  Geographic  Organization  of  the  Courts  recommended  a  split 
of  the  Fifth  Circuit  with  the  Mississippi  River  as  the  dividing 
line.  Although  this  proposal  reportedly  was  desired  by  the  judges 
of  that  circuit,  a  storm  of  criticism  arose.   No  bill  was  introduced. 

9  The  Judicial  Conference  of  the  United  States,  supra  note  4,  at  14. 
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While  both  of  those  circuits  involve  a  large  number  of  states, 
the  Second  Circuit  has  yet  another  problem.  The  volume  of 
appellate  business  generated  in  the  District  Court  of  the  Southern 
District  of  New  York  is  alone  suflBcient  to  justify,  on  a  statistical 
basis  only,  a  separate  circuit  court  of  seven  or  more  judges.  Jokes 
are  made  that  a  realignment  of  the  Second  Circuit  could  be  made 
by  drawing  a  line  across  Manhattan  at  42nd  Street.  But  the  joke 
is  almost  a  fact.  In  1971,  the  Southern  District  of  New  York 
generated  722  appeals,  which  is  almost  twice  the  total  for  the 
First  Circuit  and  more  than  either  the  Eighth  or  Tenth  Circuits. 

The  Administrative  Office  of  the  United  States  Courts  has 
estimated  the  1975  needs  of  the  ten  circuits  as  shown  in  the 
following  table.  Thus,  a  split  of  the  Fifth  Circuit  requirement  of 

Table  No.  2io 

Circuit  Court  Judgeships 
Circuit  Present  Number  1975  Needs 


1st 

3 

3 

2nd 

9 

14 

3rd 

9 

14 

4th 

7 

9 

5th 

15 

23 

6th 

9 

10 

7th 

8 

11 

8th 

8 

10 

9th 

13 

20 

10th 

7 

9 

23  judges  would  create,  theoretically,  a  twelve-judge  circuit  and  an 
eleven-judge  circuit.  The  Ninth  would  yield  two  ten-judge  circuits. 
But  the  1975  needs  of  a  total  of  123  judges  are  only  about  one-half 
the  needs  arising  from  the  Federal  Judicial  Center  projections  for 
1990.  It  seems  clear  that  were  we  to  split  circuits  in  the  1970's,  we 
would  have  to  realign  them  again  in  the  1980's  and  1990's.  While 
such  a  process  may  be  acceptable  for  legislative  districts,  it  seems 
intolerable  for  a  judicial  system.  If  we  adopt  a  policy  of  circuit 
splitting,  the  year  2021  may  find  a  federal  trial  and  appellate 


10  See   "Judgeships   Needs   in  U.S.   Courts   of  Appeals,"   a   statistical   study. 
Administrative  Office  of  the  U.S.  Courts,  February,  1971. 
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system  coextensive  with  state  boundaries.   This  is  a  result  which 
should  be  avoided." 

It  is  submitted  that  geographical  realignment  of  the  several 
circuits  is  but  a  short  range  expedient,  to  be  avoided  unless  it  is 
part  of  a  long  range  solution. 

C.    Should  Circuit  Boundaries  be  Eliminated? 

An  alternative  solution  to  the  problems  of  the  Courts  of  Ap- 
peals which  has  been  suggested  involves  the  elimination  of 
boundaries  between  the  circuits.^'  Apparently  the  suggestion 
would  involve  a  concept  wherein  there  would  be  a  single  United 
States  Court  of  Appeals.  All  circuits  would  be  abolished,  and 
through  a  central  assignment  office,  calendars  would  be  composed 
both  for  judge  sittings  and  appeal  hearings.  Cases  would  still  be 
heard  by  a  panel  of  three  judges.  En  banc  review  would  be 
accomplished  either  by  en  banc  panels  selected  among  the  appel- 
late judges  or  by  a  "super-circuit"  or  "court  of  review." 

We  know  of  no  literature  where  this  concept  is  fleshed  out 
beyond  the  skeleton  outline  set  forth  in  the  preceding  paragraph. 
However,  the  bare  concept  immediately  raises  a  host  of  inquiries. 

The  administrative  difficulties  would  seem  to  be  considerable. 
How  will  the  central  assignment  office  be  constituted?  Will  that 
office  operate  without  judge  control  of  and  responsibility  for  its 
operation?  Will  there  be  a  need  for  some  decentralized  adminis- 
trative function  or  are  all  briefs  and  records  to  be  ffied  in  the 
central  office?  Will  all  appellate  judges  be  rotated  or  assigned 
to  the  three  judge  hearing  panels,  or  will  such  rotation  occur 
only  among  those  judges  located  within  a  decentralized  region? 
What  effect  does  one  or  the  other  plan  of  rotation  have  upon  the 
travel  time  and  travel  expense  involved?  If  we  are  to  have  40 
three-judge  panels,  how  much  disparity  of  opinion  will  result,  and, 
more  important,  how  will  it  be  resolved?  For  example,  if  the 
judges  on  the  40  appellate  panels  were  to  entertain,  and  split 
evenly,  on  a  single  question  of  national  law,  would  we  permit  5, 
7,  or  9  of  their  number  to  review  the  question  en  banc?  Or  must 


11  See  Professor  Wright's  suggestion  that  the  major  strength  of  the  Courts  of 
Appeals  lies  in  the  fact  that  they  are  broad  regional  courts.  Wright,  supra  note  5, 
at  974-75. 

12  Bus.  Week,  Dec.  4,  1971,  at  46. 
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the  question  be  resolved  by  the  Supreme  Court  of  the  United 
States  which  has  a  docket  so  crowded  that  it  barely  permits 
jurisdiction  based  on  disparity  of  opinion  between  lower  tri- 
bunals? If  the  Supreme  Court  or  a  new  "court  of  review"  cannot 
adequately  remove  such  disparity,  will  we  be  inviting  panel- 
shopping  by  adroit  litigants? 

Be  these  questions  easy  or  difficult  of  resolution,  there  is,  in 
our  opinion,  an  even  greater  disadvantage  to  the  elimination  of 
circuit  boundaries.  The  supervening  obstacle  arises  from  the  fact 
that  the  Courts  of  Appeals,  divided  as  they  are  into  circuits,  are, 
in  fact,  collegial  courts.  We  have  previously  suggested  that  they 
are  not  collegial  in  the  sense  that  the  judges  collectively  hear  a 
case,  meet  in  conference  for  deliberation  on  the  case,  and  join 
together  in  handing  down  a  decision.  Such  is  not  the  situation, 
except  for  the  rare  en  banc  case.  On  the  other  hand,  these  courts 
are  collegial  in  the  sense  that  the  judges  of  these  courts  collectively 
must  assume  the  responsibility  for  both  the  quantity  and  the 
quality  of  justice  dispensed  within  each  of  the  circuits.  They 
collectively  share  the  pride  of  accomplishment  in  coping  with  a 
heavy  calendar  or  in  deciding  difficult  cases,  and  they  collectively 
must  assume  the  responsibility  if  the  end  results  of  either  ejffort 
are  found  wanting.  One  need  only  look  at  the  efforts  made  by  the 
judges  of  the  Courts  of  Appeals  of  our  most  over-burdened  circuits 
to  realize  that  pride  and  responsibility  are  important  elements  of 
our  judicial  system.  How  then  are  those  characteristics  going  to 
be  implanted  in  a  system  of  40  rotating  panels  of  judges? 

D.    Can  Structural  Changes  Accommodate  More 
Judges  Within  the  Appellate  System? 

The  burgeoning  caseload  of  the  Courts  of  Appeals  has  drawn 
the  attention  of  many  legal  scholars  in  the  past  10  years.  In  the 
mid-60's  the  American  Bar  Foundation  commissioned  a  study 
of  the  problem  through  a  special  task  force.^^  In  1968  this  group 
issued  a  report^^  in  which  it  recommended,  inter  alia,  that  certain 

^•^  Professor  Paul  D.  Carrington  was  the  Project  Director.  Members  of  the 
Advisory  Committee  under  the  chairmanship  of  Bernard  G.  Segal,  were  Lindsey 
Cowen,  Charles  S.  Desmond,  Nathan  B.  Goodnow,  Leon  Jaworski,  David  W. 
Louisell,  Thurgood  Marshall,  Carl  McGowan  and  Paul  J.  Mishkin. 

i"*  A.MEHiCAN  Bah  Foundation,  Accomodating  the  Workload  of  the  U.S. 
Courts  of  Appeals  (1968). 
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structural  changes  were  necessary  in  order  to  permit  the  use  of  an 
increased  number  of  judges  in  the  federal  appellate  system.  Its 
discussion  of  the  basic  problem  of  how  to  accommodate  an 
increased  number  of  judges  in  the  federal  appellate  system  can 
be  summarized  as  follows: 

1.  Once  a  circuit  reaches  nine  judges,  the  desirability  of 
adding  more  judges  must  be  compared  to  the  most  direct 
alternative,  that  of  splitting  a  circuit  to  create  a  new  circuit. 
On  balance,  it  is  more  desirable  to  add  judges  than  it  is  to  split 
circuits. 

2.  When  the  number  of  judges  in  a  given  circuit  exceeds 
15,  a  "division"  system  should  be  adopted  whereby  judges 
would  be  assigned  on  a  rotating  basis  to  5  or  7  judge-divisions, 
with  each  division  having  responsibility  for  specific  substantive 
subject  matter.  Up  to  30  judges  could  be  accommodated 
within  a  given  circuit  under  this  "substantive  divisions"  con- 
cept. 

3.  Eventually  some  circuits  will  have  to  split  when  the 
caseload  exceeds  the  capacity  of  the  maximum  number  of 
judges  who  can  be  eflBciently  employed  under  a  "substantive 
divisions"  organization. 

4.  Contemporaneously  in  this  evolutionary  process  there 
will  be  the  need  to  furnish  assistance  to  the  Supreme  Court 
in  its  function  of  guiding  and  harmonizing  the  federal  law 
decided  by  the  Courts  of  Appeals.^^  Such  assistance  could  be 
furnished  alternatively  by  regional  appellate  panels  of  the 
Courts  of  Appeals,  by  appellate  panels  with  jurisdiction  over 
specific  subject  matter,  or  by  a  "national  circuit." 

This  report  of  the  American  Bar  Foundation  is  noteworthy  be- 
cause it  presents  one  approach  to  a  long  range  solution  to  the 
problems  of  the  federal  appellate  system. 

The  recommendation  for  restructuring  the  Courts  of  Appeals 
into  "substantive  divisions"  has  been  analyzed  in  detail  by  Pro- 
fessor Carrington.^^  A  possibility  for  changes  which  will  facilitate 
the  work  of  the  Courts  of  Appeals  and  also  assist  the  Supreme 


15  A  recent  study  indicates  that  the  Courts  of  Appeals  do,  in  fact,  make  the 
final  decision  of  national  law  in  an  overwhelming  majority  of  cases  due  to  the 
inability  of  the  Supreme  Court  to  give  a  high  priority'  to  its  conflict  resolution 
function.  See  Litigation  Flow  in  the  U.S.  Courts  of  Appeals  for  the  D.C.,  2nd  and 
5th  Circuits  prepared  by  J.  Woodford  Howard,  Jr.,  and  delivered  at  a  meeting 
of  the  American  Political  Science  Association,  September,  1971. 

16  Carrington,  Crowded  Dockets  and  the  Courts  of  Appeals:  Threat  to  the 
Function  of  Review  and  the  National  Law,  82  Harv.  L.  Rev.  542  ( 1969). 
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Court  was  presented  by  Judge  Shirley  M.  Hufstedler  in  her 
Charles  Evans  Hughes  address.^' 

The  American  Bar  Foundation  study  and  the  Carrington  and 
Hufstedler  proposals  are  cited  not  by  way  of  indicating  their 
acceptance  but  simply  as  illustrative  of  the  structural  changes 
in  our  court  system  which  must  be  considered  in  seeking  a  long 
range  solution  to  the  problem. 

The  law  explosion  following  the  conclusion  of  World  War  II 
was  a  concomitant  of  an  increased  population  and  an  acceleration 
in  the  socio-economic  affairs  of  this  nation.  Neither  factor  can 
reasonably  be  expected  to  decrease  in  the  near  future.  While 
decisions  on  what  is  a  rational  basis  for  federal  jurisdiction  are 
required,  such  decisions  will  not  eliminate  the  present  problems 
of  our  federal  appellate  courts.  The  volume  of  civil  rights  and 
habeas  corpus  litigation  of  the  past  decade  may  well  be  exceeded 
by  consumer  and  ecological  litigation  in  the  next  decade. 

A  responsive  government  must  meet  the  needs  of  its  populace 
for  elimination  of  inequities  and  excesses.  If  the  redress  of  such 
grievances  requires  judicial  intervention,  we  must  be  certain  that 
the  machinery  of  our  courts  will  be  adequate  to  the  task.  Cer- 
tainty of  such  adequacy  cannot  be  achieved  through  resort  to 
short  term  expediency.  It  can  be  achieved  only  by  shaping  a 
long-range  plan  which  will  meet  the  needs  of  our  appellate 
system  not  only  in  1975  but  also  in  1990.  Hopefully,  such  a  plan 
will  be  flexible  enough  to  meet  the  unforeseeable  needs  early  in 
the  21st  century.  It  is  the  duty  of  all  elements  of  the  legal 
profession— the  bench,  the  bar,  and  the  law  schools— to  help 
fashion  such  a  plan.  It  is  the  responsibility  of  the  Congress  to 
ultimately  approve  the  most  feasible  of  the  alternative  choices,  or 
combination  of  choices,  available. 

We  here  offer  no  prescription  for  temporary  relief  of  the 
symptoms  described  at  the  outset.  Nor  do  we  prescribe  radical 
surgery.  Rather,  like  the  old  country  doctor,  having  none  of  the 
miracle  drugs  available,  we  venture  the  opinion  that  the  patient 
can  be  cured  by  the  tender  loving  care  furnished  by  members 
of  the  family.  The  legal  profession  must  gather  around  and  help 
to  provide  a  remedy  for  our  ailing  federal  appellate  system. 


^"^  Hufstedler,  New  Blocks  for  Old  Pyramids:  Reshaping  the  Judicial  System, 
44  S.  Cal.  L.  Rev.  901  (1971). 
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Senator  Hruska.  I  am  pleased  to  appear  here  today  at  the  open- 
ing of  these  hearings  on  the  bills  that  have  been  mentioned.  And, 
of  course,  the  first  three  bills,  in  numerical  order,  those  concerned  with 
the  realignment  of  several  judicial  circuits,  most  notably  and  par- 
ticularly the  fifth  and  ninth  circuits. 

As  the  distinguished  chairman  of  this  subcommittee  observed  on 
the  occasion  of  introducing  these  bills,  they  would  "implement  the 
alternative  recommendations  of  the  Commission  on  Revision  of  the 
Federal  Court  Appellate  System." 

I  am  pleased  to  offer  for  the  record  the  report  of  the  Commis- 
sion dealing  with  circuit  realignment,  entitled  "The  Geographical 
Boundaries  of  the  Several  Judicial  Circuits:  Recommendations  for 
Change." 

The  report  speaks  for  itself,  but  it  may  be  useful  to  review 
briefly  the  history  of  the  Commission  and  the  procedure  which  it 
following  in  arriving  at  its  recommendations. 

For  several  years  now  the  rising  caseloads  in  the  Federal  courts 
of  appeals  have  been  a  matter  of  serious  concern  to  the  bench  and 
bar.  An  important  article  in  the  field — authored,  I  might  add,  by 
the  distinguished  chairman  of  this  subcommittee — reviewed  the 
present  situation  and  characterized  it  in  striking  terms:  "The  Fed- 
eral Courts  of  Appeals",  he  wrote,  "are  afflicted  with  an  illness. 
While  it  is  not  malignant,  there  is  a  potential  prognosis  of  chronic 
incapacity  or  partial  paralysis." 

Nor  was  he  alone  in  his  appreciation  of  the  difficulties  which  had 
already  developed  and  of  the  risk  of  inaction.  The  concern  was 
widespread.  As  a  result,  the  Judicial  Conference  of  the  United  States, 
in  1971,  urged  the  Congress  to  create  a  commission  to  realign 
the  boundaries  of  the  Federal  judicial  circuits.  Shortly  thereafter 
the  junior  Senator  from  North  Dakota  introduced  Joint  Resolu- 
tion 122,  which  provided  for  the  creation  of  a  Commission  on  Re- 
Tision  of  the  Federal  Court  Appellate  System.  I  was  privileged 
to  serve  as  a  cosponsor  of  that  resolution,  which  assigned  to  the 
proposed  Commission  a  broad  range  of  inquiries  in  addition  to  the 
matter  of  realigning  the  circuits. 

Hearings  were  held  in  both  the  House  and  the  Senate  in  1971 
and  1972.  Distinguished  judges  and  professors  testified  to  the 
urgency  of  the  problems  of  the  courts  of  appeals,  especially  those 
of  the  fifth  and  ninth  circuits.  Both  Houses  of  the  Congress  acted 
favorably  on  the  proposal  to  create  a  commission.  Differences  were 
reconciled  in  conference  and  October  13,  1972,  the  act  creating  a 
Commission  on  Revision  of  the  Federal  Court  Appellate  System, 
Public  Law  92-489,  became  law. 

Under  the  terms  of  the  act,  the  Commission  was  to  come  into 
existence  with  the  appointment  of  its  ninth  member.  Thereafter,  it 
was  to  report  within  180  days  "recommendations  for  change  in  the 
geographical  boundaries  of  the  circuits  as  may  be  most  appropriate 
for  the  expeditious  and  effective  disposition  of  judicial  business," 
The  deadline  imposed  by  Congress,  measured  in  days,  and  allow- 
ing altogether  a  scant  6  months  for  the  first  phase  of  the  Com- 
mission's work,  bespoke  the  sense  of  urgency  concerning  the  need 
for  immediate  relief.  I  am  happy  to  say  that  the  Commission  was 
able  to  meet  the  timetable  mandated  by  the  statute,  thanks  in  large 
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measure  to  the  dedication  and  devotion  of  the  members  of  the 
Commission.  As  you  know,  the  Commission's  report  on  circuit 
realignment  was  transmitted  to  the  President,  tlie  Congress  and 
the  Chief  Justice  in  timely  fashion  on  December  18,  1973. 

Despite  the  pressure  of  time,  the  Commission  considered  it  de- 
sirable to  assure  the  widest  participation  by  members  of  the  bench, 
the  bar,  and  other  concerned  citizens  in  any  areas  that  might  be 
affected  by  a  realignment.  To  that  end  the  Commission  held  hear- 
ings in  10  cities  and  the  response  was  very  good.  It  proved  to  be 
such  an  effective  way  of  bringing  out  the  real  issues  and  the  real 
thinking  and  sentiment  in  these  various  areas  that  that  same  me- 
thod will  be  used  in  the  second  phase  of  our  work. 

In  November  1973,  the  Commission  issued  a  preliminary  report 
in  order  to  gain  the  benefit  of  comments  on  specific  proposals  at  a 
time  when  we  could  take  them  into  account  before  formulating  our 
final  recommendation.  Literally  thousands  of  copies  were  distrib- 
uted. In  addition,  through  the  good  offices  of  the  West  Publishing 
Co.,  the  text  of  the  report  appeared  in  the  advance  sheets  of  the 
Federal  Supplement  and  the  Federal  Reporter. 

The  preliminary  report  was  the  subject  of  vigorous  debate.  Much 
of  the  response  was  favorable,  some  was  not.  All  of  it  was  care- 
fully considered  by  the  Commission  prior  to  issuing  its  final  report. 

"V^liile  I  need  not  repeat  here  the  contents  of  that  report,  I  would 
like  to  take  note  of  the  different  recommendations  made  by  the 
Commission  with  respect  to  the  fifth  and  the  ninth  circuits. 

In  the  final  report  a  majority  of  the  Commission  recommended 
that  the  present  fifth  circuit  be  divided  into  two  new  circuits.  The 
Commission  continued  by  saying  that,  if  the  Congress  should  deem 
this  proposal  unacceptable,  it  recommended  enactment  of  one  of 
two  alternative  proposals.  Bills  embodying  each  of  these  proposals 
are  now  before  this  subcommittee. 

For  the  ninth  circuit,  the  Commission  recommended  only  one 
plan,  under  which  the  new  ninth  circuit  would  consist  of  Alaska, 
Washington,  Oregon,  Idaho,  Montana,  Hawaii,  Guam,  and  the 
Eastern  and  Xorthern  districts  of  California ;  while  a  new  twelfth  cir- 
cuit would  consist  of  the  Southern  and  Central  districts  of  California 
and  the  States  of  Arizona  and  Nevada.  The  Commission  also  dis- 
cussed and  reported  a  second  plan,  under  which  Arizona  would  be 
shifted  to  the  10th  circuit ;  California,  Nevada,  Hawaii,  and  Guam 
would  constitute  one  circuit;  and  a  separate  circuit  would  be  cre- 
ated for  Alaska,  Washington,  Oregon,  Idaho,  and  Montana.  This 
plan  was  found  so  clearly  inferior  to  the  suggested  realignment 
that  the  Commission  was  unwilling  to  recommend  it  even  as  an 
alternative.  Yet,  the  Commission  did  make  clear  that  even  this 
proposal  is,  in  its  view,  preferable  to  leaving  the  ninth  circuit  as 
it  is  now. 

Mr.  Chairman,  it  is  appropriate,  I  think,  to  enter  on  record  here 
the  names  of  each  of  the  members  of  the  Commission.  I  have  already 
referred  to  the  four  Senators  who  have  served  and  continue  to  serve. 
From  the  House,  there  are  Congressmen  Jack  Brooks,  Walter  Flow- 
ers, Edward  Hutchinson,  and  Charles  E.  Wiggins. 

Appointed  by  the  President  are  Hon.  Emanuel  Celler,  Dean 
Roger  C.  Cramton,  Francis  R.  Kirkman,  Esq.,  and  Judge  Alfred 
T.  Sulmonetti. 
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Appointed  by  the  Chief  Justice  are  Judge  J.  Edward  Lumbard, 
Judge  Roger  Rob,  Bernard  G.  Segal,  Esq.,  and  Prof.  Herbert 
Wechsler. 

The  Commission  on  Revision  of  the  Federal  Court  Appellate 
System  has  found  the  need  for  relief  by  way  of  realignment  clear 
and  compelling.  I  know  its  recommendations  will  be  given  thought- 
ful consideration  by  this  subcommittee.  Certainly,  Mr.  Chairman, 
all  of  us  here  share  the  view  that  the  importance  of  the  Federal 
judiciary  to  the  well-being  of  the  Nation  demands  no  less. 

Mr.  Chairman,  the  Commission  did  not  go  into  the  matter  of 
the  number  of  circuit  court  judgeships  that  would  be  provided  by 
the  omnibus  bill.  The  chairman  will  recall  that  the  Commission 
did  consult  with  the  chairman  of  this  committee  on  that  subject 
and,  in  a  statement  which  had  the  full  concurrence  of  this  testify- 
ing witness,  the  chairman  of  this  subcommittee  expressed  the  idea 
that  it  would  be  better  if  places  where  they  would  be  assigned  were 
left  to  the  Subcommittee  on  Improvements  in  Judicial  Machinery. 
This  is  fitting  because  this  subcommittee  has  seen  fit  to  deal  in  great 
detail  with  an  omnibus  judgeship  bill  for  the  district  courts,  and 
it  will  deal  in  that  same  fashion,  and  use  a  methodology  similar  to 
that  it  has  used  for  district  courts,  in  the  matter  of  determining 
the  number  of  new  circuit  judgeships. 

I  recall  that  in  one  question  addressed  to  me  not  too  long  ago 
the  point  was  raised,  would  it  not  have  been  better  to  have  reversed 
the  order  of  things  and  have  the  Commission  concern  itself  first 
with  the  internal  appellate  procedures  and  the  other  subjects  that 
attend  phase  II  of  our  report,  in  the  original  instance,  to  be  fol- 
lowed by  a  consideration  of  geographical  boundaries  of  these  sev- 
eral circuits.  That  matter,  as  the  chairman  knows,  was  thoroughly 
thrashed  out,  not  only  in  the  House  and  the  Senate  committees, 
when  Resolution  122  was  considered,  it  was  also  thoroughly  can- 
vassed in  the  conference  meetings  chaired  by  our  friend  from  New 
York,  Emanuel  Celler,  now  retired.  The  decision  was  then  made 
that  on  balance  it  would  be  better  to  proceed  in  the  fashion  ulti- 
mately decided. 

There  were  pluses  and  minuses  on  both  sides,  but  a  choice  had  to 
be  made.  It  was  made,  and  we  have  proceeded  that  way. 

I  want  to  say  that  we  are  and  were  fortunate  to  have  had  not 
only  the  chairman  of  this  committee  on  that  Commission — and, 
although  he  is  a  busy  man,  he  attended  most  of  the  sessions — but, 
also,  virtually  all  of  them  were  attended  by  Bill  Westphal. 

Mr.  Chairman,  I  say  here  again  publicly  what  has  been  said  from 
time  to  time  privately;  we  owe  a  great  debt  of  gratitude  for  the 
sustained  and  consistent  interest  of  Mr.  Westphal  and  his  concern 
that  the  work  of  this  Commission  ultimately  merge  into  the  stream 
of  work  that  is  processed  by  the  Judiciary  Committee.  To  him  we 
owe  great  appreciation,  and  a  great  debt  indeed. 

We  look  forward  to  the  additional  work  of  the  Commission.  We 
know  that  it  will  have  a  considerable  impact  upon  the  ultimate 
work  of  the  Subcommittee  on  Improvements  in  Judicial  Machinery. 

Just  what  that  impact  will  be  in  scope,  and  what  it  will  be  in 
degree,  has  a  long  road  to  travel  yet,  not  only  within  the  Commis- 
sion itself,  but  likewise  in  the  Congress,  both  of  its  chambers,  both 


73 

of  its  committees  on  the  Judiciary,  and  so  on.  But  personally  and 
officially,  ]\Ir.  Chairman,  I  am  gratified  by  the  progress  that  we 
have  made  so  far,  and  the  advance  that  we  have  been  able  to  achieve. 
It  is  a  monumental  work  which  has  not  been  undertaken  for  a  long 
time.  I  think  all  of  us  can  look  forward  to  additional  progress 
as  we  move  on. 

At  this  time  I  would  like  to  suggest  that  since  Professor  Levin 
is  here  with  a  statement,  that  he  proceed  to  present  it,  and  then 
we  will  answer  any  questions  that  might  be  propounded. 

Senator  Btjrdick.  Thank  you  very  much. 

Before  we  get  to  Professor  Levin,  I  do  not  want  to  let  this  mo- 
ment pass,  without  the  record  showing  that  the  chairman  of  our 
Revision  Commission  has  worked  very  arduously,  very  thoroughly, 
and  very  well.  I  do  not  think  we  would  now  be  at  this  point  if  it 
had  not  been  for  the  hard  work  of  my  colleague  from  Nebraska. 

Senator  Hruska.  I  thank  you,  Senator,  for  your  kindness  and 
generosity. 

Senator  Btjrdick.  Now,  we  will  hear  from  the  executive  director 
of  the  Commission.  Mr.  Levin,  we  will  place  your  prepared  state- 
ment in  the  record  and  you  may  proceed  as  you  wish. 

Prepared  Statement  of  A.  Leo  Levin 

Executive  Director,  Commission  on  Revision  of  the 

Federal  Court  Appellate  System 

Mr.  Chairman :  The  report  of  the  Commision  on  Revision  of  the  Federal 
Court  Appellate  System,  introduced  into  the  record  this  morning  by  its  dis- 
tinguished chairman,  Senator  Hruska,  develops  in  some  detail  the  reasoning 
which  lies  behind  the  recommendations  which  are  now  being  considered  by 
this  subcommittee.  While  there  is  no  need  for  me  to  replough  that  ground, 
it  has  been  suggested  that  it  would  prove  useful  if  I  were  to  discuss  briefly 
how  the  Commission  came  to  focus  on  the  Fifth  and  the  Ninth  Circuits,  and 
thereafter  to  indicate  something  of  the  vast  number  of  alternatives  which 
were  considered  before  these  specific  proposals  were  agreed  upon. 

As  you  know,  the  Commission  ultimately  found  a  compelling  need  for  re- 
alignment in  only  two  of  the  eleven  circuits.  It  should  be  observed,  however, 
that  the  Commision  did  not  limit  itself,  a  priori,  to  any  single  circuit  or  pair 
of  circuits.  We  corresponded  extensively  with  judges  and  lawyers  in  every 
state.  The  first  hearings,  which  were  held  in  Washington  in  August  of  last  year, 
were  national  in  perspective  and  scope.  Most  of  the  witneses,  I  might  add, 
were  from  circuits  not  affected  by  our  final  proposals.  Thereafter,  the  Com- 
mision undertook  to  hold  hearings  in  each  of  the  three  circuits  with  the 
heaviest  ca.seloads.  This  meant,  of  course,  the  Fifth  with  almost  3,000  filings 
(2,964)  in  Fiscal  1973,  the  Ninth  with  approximately  2300  (2,316),  and  the 
Second  with  over  1700  (1,709). 

The  hearings  in  the  Fifth  and  Ninth  Circuits  stood  in  marked  contrast  to 
those  in  the  Second.  The  situation  in  the  Fifth  is  perhaps  captured  best  by  a 
single  sentence,  which  I  quote  from  a  statement  prepared  by  the  majority 
of  active  judges  on  that  court  who  called  for  immediate  relief  by  way  of 
circuit  realignment :  "Jumboism,"  they  wrote,  referring  both  to  geographical 
area  and  to  the  number  of  judges  on  the  court,  "has  no  place  in  the  Federal 
Court  Appellate  System."  This  view  was  echoed  and  re-echoed  during  the 
course  of  our  hearings  in  that  circuit.  In  the  Ninth  the  vast  majority  of  wit- 
nesses who  appeared  at  a  series  of  four  hearings  recognized  that  some  change 
in  structure  was  essential,  and  well  they  might.  Delays  in  resolving  civil 
appellate  litigation  had  reached  intolerable  levels :  two  years  and  more  on 
the  appellate  level  in  case  after  case,  so  that  supplemental  briefs  are  the 
rule  rather  than  the  exception  for  many  litigants.  In  the  Ninth  Circuit,  it 
has  been  suggested,  the  law  changes  faster  than  the  cases  move  through  the 
court. 

The  hearings  in  the  Second  Circuit,  as  I  have  Indicated,  presented  a  striking 
contrast.  The  witnesses,  judges  and  lawyers  alike,  were  unanimous  in  the  vlev> 
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that  realignment  was  not  necessary  at  this  time,  tliat  further  innovation  and 
experimentation  by  tlie  court,  and  a  willinfjne.ss  on  the  part  of  the  judges  to 
assume  yet  more  onerous  bunlens,  would  make  it  possible  for  the  court  to 
continue  to  l<eep  abreast  of  its  doclcet. 

In  short,  the  Commision  rec(mmiended  realignment  in  the  Fifth  and  the 
Ninth  because  the  need  was  clear  and  comi)elling  and  no  preferable  alternative 
could  be  discerned. 

Senator  Hruska  has  already  referred  to  alternative  proposals  which  are 
recommended  for  the  Fifth  Circuit.  These  were  not  the  only  plans  seriously 
considered  and  it  may  perhaps  be  appropriate  to  underscore  the  fact  that  the 
Commission  at  its  meetings  discussed  a  wide  range  of  other  possibilities. 
Some  are  alluded  to  briefly  in  our  report;  others  not  at  all.  The  feasibility 
of  combining  New  Mexico  and  Texas,  for  example,  was  seriously  considered, 
but  the  Commision  found  substantial  reason  for  not  recommending  such  a 
change.  To  mention  but  one  factor,  it  may  be  noted  that  this  would  have 
taken  away  one  of  six  states  from  the  Tenth  Circuit,  already  one  of  the 
smallest  in  terms  of  caseload.  We  also  discussed  the  possibility  of  change 
involving  Oklahoma,  but  again  the  disadvantages  predominated.  On  a  lighter 
note,  I  might  observe  that  we  studied  thirty-some  computer-produced  plans 
for  realignment,  based  on  various  constraints  and  lack  of  constraints,  for 
example,  that  states  might  be  divided  between  judicial  circuits.  On  one  of 
the  maps  so  produced,  Oklahoma  was  dividefl — between  three  different  judicial 
circuits.  This  particular  plan  is  not  among  those  discussed  in  the  Commision's 
report. 

In  the  Ninth  Circuit  the  viable  alternatives  were  far  more  limited.  The 
primary  difficulty,  of  course,  is  that  California  alone  generates  over  two- 
thirds  of  the  judicial  business  of  the  present  Ninth  Circuit.  This  one  state 
accounts  for  more  Court  of  Appeals  cases  than  seven  of  the  present  circuits. 
The  report  nevertheless  describes  a  plan  under  which  California  would  not 
be  divided  between  two  judicial  circuits.  It  would  require  moving  Arizona  to 
the  Tenth,  combining  Nevada,  Hawaii  and  California  in  one  circuit  and  the 
five  Northwestern  states — Alaska,  Washington,  Oregon,  Idaho  and  Montana — 
into  yet  another,  smaller  than  any  of  the  present  eleven.  As  Senator  Hruska 
has  already  stated,  the  Commission  could  not  recommend  this  plan,  even  as 
an  alternative,  and  yet  it  took  occasion  to  record  its  considered  view  that 
adoption  of  this  rejected  proposal  would  be  preferable  to  allowing  the  Ninth 
to  remain  as  it  is  now. 

I  should  like  to  touch  on  one  other  matter  which  was  raised  from  time  to 
time  at  the  hearings.  It  was  occasionally  suggested  that  the  Commission  defer 
any  recommendations  with  respect  to  realignment  until  the  conclusion  of  the 
second  phase  of  its  assignment,  which  calls  for  study  and  recommendations 
with  respect  to  the  structure  and  internal  procedures  of  the  Federal  courts  of 
appeal  system.  To  begin  with,  of  course,  the  Commission  was  obligated  by  the 
terms  of  the  governing  statute  to  reiwrt  its  recommendations  for  realignment 
of  the  circuits  within  180  days  of  the  appointment  of  its  ninth  member.  Apart 
from  the  statutory  mandate,  however,  the  Commision  was  entirely  convinced 
that  no  proposal  or  recommendation  likely  to  emerge  from  the  second  phase 
of  its  work  could  be  expected  to  obviate  the  need  for  the  two  new  circuits 
which  were  recommended. 

The  report,  of  course,  spoke  as  of  the  date  it  was  filed,  last  December.  In  the 
three  months  which  have  elapsed  since  that  time,  work  on  the  second  phase 
has  been  pursued  vigorou.s;ly.  Many  proposals  for  change  have  been  received 
and  are  under  study.  I  am  entirely  satisfied  that  what  was  true  in  December 
remains  true  today :  there  is  no  proposal  before  us,  or  likely  to  come  before 
us,  which  would  eliminate  the  need  for  circuit  realignment  or,  to  borrow  from 
the  Fifth  Circuit  judges'  statement  referred  to  above,  none  which  would 
disturb  the  conclusion  that  "the  public  interest  demands  immediate  relief." 

STATEMENT  OF  A.  LEO  LEVIN,  EXECUTIVE  DIRECTOR,  COMMISSION 
ON  REVISION  OF  THE  FEDERAL  COURT  APPELLATE  SYSTEM 

Mr.  Levin.  Thank  you,  Mr.  Chairman.  I  am  honored  to  be  here 
this  morning  before  you,  particularly  honored  to  follow  the  dis- 
tinguished chairman  of  the  Commission  on  the  Revision  of  the 
Federal   Court  Appellate   System,   Senator  Hruska. 

The  report  of  the  Commission  on  Revision  of  the  Federal  Court 
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Appellate  System,  introduced  into  the  record  this  morning  by  its 
distinguished  chairman.  Senator  Hruska,  develops  in  some  detail 
the  reasoning  which  lies  behind  the  recommendations  which  are 
now  being  considered  by  this  subcommittee.  While  there  is  no 
need  for  me  to  replough  that  ground,  it  has  been  suggested  that 
it  would  prove  useful  if  I  were  to  discuss  briefly  how  the  Com- 
mission came  to  focus  on  the  Fifth  and  the  Ninth  Circuits,  and 
thereafter  to  indicate  something  of  the  vast  number  of  alternatives 
which  were  considered  before  these  specific  proposals  were  agreed 
upon. 

As  you  know,  the  Commission  ultimately  found  a  compelling 
need  for  realignment  in  only  2  of  the  11  circuits.  It  should  be 
observed,  however,  that  the  Commission  did  not  limit  itself,  a  priori, 
to  any  single  circuit  or  pair  of  circuits.  We  corresponded  extensively 
with  judges  and  lawyers  in  every  State.  The  first  hearings,  which 
were  held  in  Washington  in  August  of  last  year,  were  national 
in  perspective  and  scope.  INIost  of  the  witnesses,  I  might  add,  were 
from  circuits  not  affected  by  our  final  proposals.  Thereafter,  the 
Commission  undertook  to  hold  hearings  in  each  of  the  three  cir- 
cuits with  the  heaviest  caseloads.  This  meant,  of  course,  the  Fifth 
with  almost  3,000  filings  (2,964)  in  fiscal  1973,  the  Ninth  with 
approximately  2,300  (2,316),  and  the  second  with  over  1,700  (1,709). 

The  hearings  in  the  Fifth  and  Ninth  Circuits  stood  in  marked 
contrast  to  those  in  the  Second.  The  situation  in  the  Fifth  is 
perhaps  captured  best  by  a  single  sentence,  which  I  quote  from 
a  statement  prepared  by  the  majority  of  active  judges  on  that 
court  who  called  for  immediate  relief  by  way  of  circuit  realign- 
ment :  " Jumboism,"  they  wrote,  referring  both  to  the  geographical 
area  and  to  the  number  of  judges  on  the  court,  "has  no  place  in 
the  Federal  Court  Appellate  System."  This  view  was  echoed  and 
reechoed  during  the  course  of  our  hearings  in  that  circuit.  In  the 
Ninth  Circuit  the  vast  majority  of  witnesses  who  appeared  at  a 
series  of  four  hearings  recognized  that  some  change  in  structure 
was  essential,  and  well  they  might.  Delays  in  resolving  civil  appel- 
late litigation  had  reached  intolerable  levels:  2  years  and  more 
on  the  appellate  level  in  case  after  case,  so  that  supplemental  briefs 
are  the  rule  rather  than  the  exception  for  many  litigants.  In  the 
Ninth  Circuit,  it  has  been  suggested,  the  law  changes  faster  than 
the  cases  move  through  the  court. 

The  hearings  in  the  Second  Circuit,  as  I  have  indicated,  presented 
a  striking  contrast.  The  witnesses,  judges  and  lawyers  alike,  were 
unanimous  in  the  view  that  realignment  was  not  necessary  at  this 
time,  that  further  innovation  and  experimentation  by  the  court, 
and  a  willingness  on  the  part  of  the  judges  to  assume  yet  more 
onerous  burdens,  would  make  it  possible  for  the  court  to  continue 
to  keep  abreast  of  its  docket. 

In  short,  the  Commission  recommended  realignment  in  the  Fifth 
and  the  Ninth  circuits  because  the  need  was  clear  and  compelling 
and  no  preferable  alternative  could  be  discerned. 

Senator  Hruska  has  already  referred  to  alternative  proposals 
which  are  recommended  for  the  Fifth  Circuit.  These  were  not  the 
only  plans  seriously  considered,  and  it  may  perhaps  be  appropriate 
to  underscore   the  fact  that  the  Commission  at  its  meetmgs  dis 
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cussed  a  wide  ran^e  of  other  possibilities.  Some  are  alluded  to  briefly 
in  our  report;  others  not  at  all.  The  feasibility  of  combining  New 
Mexico  and  Texas,  for  example,  was  seriously  considered,  but  the 
Commission  found  substantial  reason  for  not  recommending  such 
a  change.  To  mention  but  one  factor,  it  may  be  noted  that  this 
would  have  taken  away  one  of  six  States  fi-om  the  Tenth  Circuit, 
already  one  of  the  smallest  in  terms  of  caseload.  We  also  discussed 
the  possibility  of  change  involving  Oklahoma,  but  again  the  dis- 
advantages predominated.  On  a  lighter  note,  I  might  observe  that 
we  studied  more  than  30  computer-produced  plans  for  realignment, 
based  on  various  constraints  and  lack  of  constraints.  For  example, 
one  approach  considered  that  States  might  be  divided  between 
judicial  circuits.  On  one  of  the  maps  so  produced,  Oklahoma  was 
divided — between  three  different  judicial  circuits.  This  particular 
plan  is  not  among  those  discussed  in  the  Commission's  report. 

In  the  Xinth  Circuit  the  viable  alternatives  were  far  more  limited. 
The  primary  difficulty,  of  course,  is  that  California  alone  generates 
over  two-thirds  of  the  judicial  business  of  the  present  Ninth  Cir- 
cuit. This  one  State  accounts  for  more  courts  of  appeals  cases  than 
seven  of  the  present  circuits.  The  report  nevertheless  describes  a 
plan  under  which  California  would  not  be  divided  between  two 
judicial  circuits.  It  would  require  moving  Arizona  to  the  10th, 
combining  Nevada,  Hawaii  and  California  in  one  circuit  and  the 
five  Northwestern  States — Alaska,  Washington,  Oregon,  Idaho  and 
Montana — into  yet  another,  smaller  than  any  of  the  present  11. 
As  Senator  Hruska  has  already  stated,  the  Commission  could  not 
recommend  this  plan,  even  as  an  alternative,  and  yet  it  took  occa- 
sion to  record  its  considered  view  that  adoption  of  this  rejected 
proposal  would  be  preferable  to  allowing  the  Ninth  to  remain  as 
it  is  now. 

I  should  like  to  touch  on  one  other  matter  which  was  raised 
from  time  to  time  at  the  hearings  and  to  which  Senator  Hruska 
has  alluded.  That  is  the  fact  that  it  had  occasionally  been  suggested 
that  the  Commission  defer  any  recommendations  with  respect  to 
realignment  until  the  conclusion  of  the  second  phase  of  its  assign- 
ment, which  calls  for  study  and  recommendations  with  respect  to 
the  structure  and  internal  procedures  of  the  Federal  Courts  of 
Appeals  System.  To  begin  with,  of  course,  the  Commission  was 
obligated  by  the  terms  of  the  governing  statute  to  report  its 
recommendations  for  realignment  of  the  circuits  within  180  days 
of  the  appointment  of  its  ninth  member.  Apart  from  the  statutory 
mandate,  however,  the  Commission  was  entirely  convinced,  as  you 
heard,  that  no  proposal  or  recommendation  likely  to  emerge  from 
the  second  phase  of  its  work  could  be  expected  to  obviate  the  need 
for  the  two  new  circuits  which  were  recommended. 

The  report,  of  course,  spoke  as  of  the  date  it  was  filed,  last 
December.  In  the  three  months  which  have  elapsed  since  that  time, 
work  on  the  second  phase  has  been  pursued  vigorously.  Many  pro- 
posals for  change  have  been  received  and  are  under  study.  I  am 
entirely  satisfied  that  what  was  true  in  December  remains  true 
today :  There  is  no  proposal  before  us,  or  likely  to  come  before 
las,  which  would  eliminate  the  need  for  circuit  alignment  or,  to 
borrow  from  the  Fifth  Circuit  judges'  statement  referred  to  above, 
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none  which  would  disturb  the  conclusion  that  "the  public  interest 
demands  immediate  relief." 

Thank  you,  Mr.  Chairman. 

Senator  Burdick.  Thank  yon.  Mr.  Levin. 

I  have  a  few  questions  that  I  will  address  to  both  of  you  gentle- 
men. You  can  field  them  in  any  order  you  wish. 

The  Fifth  Circuit  has  15  judges,  and  the  Ninth  Circuit  has  13 
judges.  In  each  instance  the  Commission  has  recommended  that 
the  circuits  be  divided,  and  that  each  new  circuit  have  a  comple- 
ment of  eight  or  nine  judges,  as  may  be  determined  by  Congress. 
Basically,  is  there  a  judgment  by  the  Commission  that  keeping 
these  circuits  intact  and  increasing  the  number  of  judges  beyond 
15,  or  beyond  13,  is  not  a  practical,  desirable  solution? 

Mr.  Levin.  Yes,  Mr.  Chairman.  I  might  note  for  the  record  that 
the  judges  of  the  Fifth  Circuit  unanimously  said  that  they  pre- 
ferred no  more  judges,  that  they  could  not  absorb  them,  and  that 
the  Judicial  Conference  of  the  United  States  approved  the  report 
which  incorporated  that  view. 

Senator  Burdick.  Senator  Hruska. 

Senator  Hruska.  I  think  that  is  substantially  the  substance  of 
it,  Mr.  Chairman. 

Senator  Burdick.  I  concur. 

The  report  of  the  Commission  seems  to  indicate  that  the  number 
9  is  an  optimum,  or  at  least  a  desirable  number,  for  a  circuit  court 
of  appeals.  By  the  same  token,  the  recommendation  of  the  Com- 
mission with  reference  to  the  Fifth  and  Ninth  Circuits  seems  to  be 
recognition  that  15  judges  is  the  absolute  maximum  number  of 
judges,  given  the  existing  structure  and  procedure  of  these  appel- 
late courts.  Is  this  a  fair  summary  of  the  criteria  used  by  the 
Commission  with  reference  to  the  number  of  judges  on  any  given 
court  ? 

Senator  Hruska.  Mr.  Chairman,  repeatedly  during  our  hearings, 
and  in  reports  as  well  as  in  literature,  we  came  across  the  phrase, 
"there  is  nothing  magic  about  the  number  9."  On  the  other  hand, 
when  the  discussion  proceeds  a  little  further,  there  always  seems 
to  be  the  conclusion  that  nine  is  just  about  as  big  a  figure  as  can  be 
tolerated  in  this  kind  of  a  situation,  having  in  mind  the  practical 
workings  of  a  court  of  this  kind.  It  readily  divides  itself  into 
panels  of  three,  for  example.  It  is  small  enough  so  that  en  banc 
hearings  are  not  too  burdensome.  If  the  load  were  lighter  that 
could  be  taken  as  a  consideration,  and,  of  course,  that  is  the  fact 
in  several  of  our  circuits.  Going  beyond  the  figure  9,  troubles  are 
very  obvious.  Of  course,  the  number  of  en  banc  hearings  in  two  of 
our  largest  circuits  testifies  to  that  fact.  That  is  a  matter  of  logistics 
as  of  now. 

But  in  general,  it  was  felt — and  I  think  it  is  quite  generally 
believed — that  that  outside  limit,  together  with  the  inside  limit  of 
the  number  of  judges  we  have  in  our  First  Circuit,  for  example, 
tailored  to  meet  the  caseload  and  the  geographical  location,  makes 
a  good  field  of  action. 

Senator  Burdick.  Professor  Levin. 

Mr.  Levix.  Mr.  Chairman,  I  concur  entirely  with  that  statement. 

There  may  be  one  other  point  that  conceivably  could  be  men- 
tioned. 
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We  are  recommending  new  circuits.  There  is  clearly,  I  think, 
a  strong  feeling  that  the  number  9  is  the  maximum.  But  there  is 
some  growth  potential  of  cases,  and  so  on.  If  it  should  later  be 
disputed  that  it  is  possible  to  absorb  10 — certainly  not  13  or  15, 
these  are  out — at  least  the  Commission  was  not  obligated  at  this 
point  to  determine  between  9  and  between  10. 

So  concurring  completely  with  the  views  articulately  presented 
by  Senator  Hruska,  and — I  think  it  is  fair  to  say — of  one  of  the 
leading  scholars  in  this  field,  Mr.  Westphal,  who  studied  this,  at 
the  very  least  we  felt  at  this  juncture  that  no  court  beyond  nine 
should  be  recommended. 

Senator  Burdick.  The  assigned  task  of  the  Commission  in  the  second 
phase  of  its  deliberations  is  to  determine  whether  changes  in  the 
existing  structures  and  procedures  of  those  courts  can  be  achieved 
in  order  to  either  increase  or  expedite  the  appellate  process.  Would 
you  care  to  speak  to  that  as  part  of  the  job  we  have  when  we  get 
to  the  second  phase? 

Senator  Hruska.  Is  the  thrust  of  the  question  what  impact  the 
second  phase  will  have  upon  the  workload,  Mr.  Chairman? 

Senator  Burdick.  Yes,  in   dealing  with   procedures. 

Senator  Hruska.  We  are  hopeful — I  think,  generally  speaking, 
at  least  in  formal  discussions  among  our  membership  on  the  Com- 
mittee— we  are  hopeful  that  some  changes  can  be  adopted  in  inter- 
nal procedures — maybe  by  some  attention  being  paid  to  the  respec- 
tive jurisdictions  of  our  courts  in  the  court  system.  We  are  hopeful 
that  there  will  be  an  impact  upon  the  expediting  of  cases  without 
sacrificing  the  quality  of  work  that  will  go  into  the  result.  The 
extent  of  that,  and  its  degree,  will  remain  problematical  for  a  long 
time. 

Senator  Burdick.  It  certainly  is,  however,  within  the  realm  of 
our  inquiry? 

Senator  Hruska.  It  is  at  the  beginning  of  the  inquiry.  We  don't 
know  what  the  Commission  might  think  of  the  several  alternatives 
that  might  appear  on  any  one  of  the  subjects.  After  we  get  through 
with  our  preliminary  report,  each  of  the  proposals  will  be  sub- 
jected to  the  same  searching  scrutiny  on  a  bigger  scale  in  the 
second  phase  than  in  the  first,  because  more  people  will  be  inter- 
ested in  it,  lawyers,  judges,  and  citizenry  at  large. 

Now,  the  final  product  of  that  Commission,  of  course,  must  then 
come  before  this  committee  and  before  the  House  committee.  After 
that  very  careful  study — and  I  am  not  disheartened  by  the  length 
of  the  process  that  is  involved,  which  is,  in  some  respects,  tedious, 
because  the  thoroughness  with  which  we  must  go  into  it  is  all  a 
part  of  the  subject,  and  will  yield  a  good  result — but  it  will  be  at 
that  time  that  we  can  see  what  the  impact  will  be  on  the  caseload 
and  on  the  workload  per  judge  and  per  circuit. 

Hopefully  we  will  center  upon  the  idea  that  it  is  too  bad  when 
we  reach  a  situation  such  as  that  which  we  have  in  the  Ninth 
Circuit,  for  example,  where  the  first  man  who  testified  in  these 
hearings  2  weeks  ago  in  San  Francisco,  had  argued  a  case  where 
the  latest  filing  in  the  circuit  court  occurred  2  years  before  that 
argument  was  held.  That  is  a  situation  which  all  of  us  are  con- 
stantly bearing  in  mind.  That  is  an  extreme.  But  we  are  bearing 
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that  in  mind.  We  hope  there  will  be  an  impact — we  will  direct  our 
interest  toward  that  idea — without  diluting  the  quality  of  the  work 
that  is  going  to  come  from  it. 

Senator  Burdtck.  Mr.  Levin,  anything  to  add? 

Mr.  Levix.  No. 

Senator  Burdtck.  Well,  until  Congress  is  able  or  willing  to 
change  the  existing  structure,  or  the  existing  procedure,  do  you 
agree  that  the  only  feasible  method  of  avoiding  delays  in  the 
appellate  process,  or  sacrificing  the  quality  of  the  appellate  process, 
is  to  increase  the  number  of  authorized  judgeships  required  by  the 
facts? 

Senator  Hruska.  Yes,  T  suppose  one  could  reach  that  conclusion, 
but  there  must  be  a  law  of  diminishing  returns  somewhere  in  that 
woodpile,  Mr.  Chairman.  To  increase  the  number  of  judges  con- 
stantly is  simply  not  wise. 

Senator  Burdick.  I  can't  agree  with  you  more. 

Senator  Hruska.  To  increase  the  number  of  judges  constantly 
is  expecting  too  much,  in  the  light  of  what  we  have  experienced 
in  at  least  two  of  our  circuits.  Considering  that  some  circuits  have 
heavy  caseloads,  in  that  sense,  of  course,  we  have  to  have  more 
judges.  I  have  no  apprehensions  in  that  regard,  and  I  think  that 
the  speaker  excluded  that  process.  I  do  feel  that  that  will  be  held 
to  a  point  so  that  we  will  not  go  beyond  practicality.  But  that 
is  the  only  other  outlet,  and  it  is  a  sorry  one,  in  my  judgment. 

Senator  Burdick.  I  have  a  question  now  for  Mr.  Levin. 

In  my  opening  statement  I  enumerated  the  number  of  signed 
opinions,  the  number  of  per  curiam  opinions,  and  the  number  of 
other  orders  and  decisions  that  the  average  appellate  judge  must 
make  each  day  and  each  week.  Li  addition,  are  there  a  number  of 
other  matters  which  require  a  judge's  action,  such  as  motions  for 
search,  and  probable  cause  in  habeas  corpus  matters,  leave  to  pro- 
ceed in  forma  -pawperis,  petitions  for  extraordinary  writs,  applica- 
tion for  bail  pending  appeal,  and  other  matters? 

Mr.  Levix.  Yes,  there  are,  Mr.  Chairman,  and  there  also  are,  as 
a  matter  of  fact,  two  other  drains — the  drain  of  involving  oneself 
in  the  everyday  operations  of  the  court,  and  that  of  service  on  the 
judicial  council.  The  Third  Circuit  time  study  indicated  that  per- 
haps 40  percent  of  the  judge's  total  time  in  that  circuit,  over  a 
period  of  years,  went  to  non-case-related  activity  that  was  never- 
theless necessary  professional  activity. 

Senator  Burdick.  Are  there  any  suggestions  you  have  on  how  to 
evaluate  the  amount  of  a  judge's  time  used  for  matters  of  this  kind? 

Mr.  Levin.  It  is  very  difficult,  Mr.  Chairman,  partly  because  the 
statistics  aren't  always  uniform.  The  time,  however,  is  not  insub- 
stantial, and  I  would  say  that  it  is  a  matter  to  be  reckoned  with. 

Senator  Burdick.  As  you  know,  a  few  years  ago  we  authorized 
the  appointment  of  an  executive  officer  for  each  circuit  court.  Has 
that  alleviated  some  of  this  work? 

Mr.  Levin.  I  am  informed  that  it  has,  and  that  it  has  been  a 
successful  device.  But,  of  course,  as  you  yourself  pointed  out  in 
the  opening  statement,  the  caseload  has  burgeoned  so  that  one  must 
run  very  fast  not  to  fall  far  behind. 

Senator  Burdick.  Wouldn't  it  be  logical  to  proceed  on  the  theory 
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that  perhaps  we  might  find  some  answers  in  the  Commission  to 
alleviating  the  burden  on  the  judges  for  a  lot  of  this  administrative 
and  detail  work? 

Mr.  Levin.  Yes,  we  shall  certainly  attempt  to  do  that.  Of  course, 
a  lot  of  the  non-case-related  work  sometimes  relates  to  rather 
important  activities,  such  as  public  appearances  on  Law  Day,  and 
other  civic  duties.  All  these  things  consume  time.  But  I  totally 
concur  with  the  suggestion  that  we  will  concern  ourselves  with  an 
abbreviated  administrative  burden. 

Senator  Burdick.  It  seems  to  me  that  we  should  make  use  of 
their  talent  as  judges  and  not  as  office  managers. 

Mr.  Levin.  Yes,  indeed,  Mr.  Chairman. 

Senator  Burdick.  Do  either  of  you  gentlemen  care  to  add  any- 
thing at  this  time?  As  you  know,  this  is  the  first  of  six  days  of 
hearings. 

Of  course,  we  would  like  you,  Mr.  Levin,  to  participate  any  time 
you  wish  as  the  hearings  go  on. 

Excuse  me.  The  staff  has  a  question. 

Mr.  Westphal.  On  the  point  that  the  Chairman  just  made.  Pro- 
fessor Levin,  commencing  April  4,  we  are  going  to  have  a  series 
of  4  days  of  hearings  on  the  4th,  the  10th,  the  11th  and  the  23rd 
of  April. 

On  eacli  day  we  will  have  the  cliief  judges  of  two  of  the  circuits 
in  to  testify.  Their  testimony  will  go  into  considerable  detail  as  to 
how  their  particular  court  happens  to  function.  I  am  sure  you  are 
aware  of  the  fact  that  these  11  circuits  are  more  or  less  sui  generis, 
that  each  one  has  different  working  patterns,  and  that  the  judges, 
of  course,  all  have  different  working  habits.  This  is  a  considerable 
factor  in  an  attempt  to  assess  the  operation  of  any  one  of  these 
courts,  and  in  the  attempt  to  compare  one  to  the  other.  If  your 
schedule  will  permit  you  to  join  with  us  as  an  interested  observer 
at  those  hearings,  I  think  it  may  well  be  informative  for  your 
purposes. 

Mr.  Levin.  Thank  you  very  much. 

Mr.  Westphal.  I  would  like  to  comment  right  now  on  one  matter 
you  pointed  out  in  your  testimony,  Professor  Levin.  That  is  the 
stark  contrast  you  get  as  you  compare  some  of  the  circuits  that 
have  these  huge  caseloads.  You  make  the  point  that  there  is  a  great 
contrast  between  the  Second  Circuit,  on  the  one  hand,  and  the 
Ninth  Circuit,  on  the  other  hand.  The  Chairman,  in  his  opening 
statement,  briefly  referred  to  certain  statistics,  which  will  be  de- 
veloped in  greater  detail  during  our  following  hearings.  The  sub- 
committee has  compiled,  through  special  studies  done  by  tlie  Admin- 
istrative Office,  and  other  studies,  statistical  information  that  doesn't 
appear  in  the  normal  annual  reports.  But  the  brief  statement  by 
the  Chairman  was  that  the  average  time  from  appeal  to  final 
disposition  of  cases  which  were  either  orally  argued  or  submitted 
in  the  Second  Circuit  in  the  year  1973  was  220  days,  and  in  the 
Ninth  Circuit  it  was  428  days.  It  thus  takes  almost  twice  as  long 
to  run  the  appellate  process  through  the  Ninth  Circuit  as  it  does 
in  the  Second  Circuit.  Some  of  the  statistics  that  we  have  available 
indicate,  for  example,  that  the  Second  Circuit,  in  the  year  1973, 
while  it  had  only  nine  authorized  judges,  through  senior  judges 
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and  visiting  judge  help  and  calling  up  district  judges,  employed 
a  total  of  39  judges  in  the  process  or  writing  majority  opinions 
of  the  court.  They  turned  out  499  opinions  in  the  Second  Circuit, 
and  that,  of  course,  helped  them  to  achieve  this — what  I  think  is 
almost  a  minimal — time  of  220  days  as  an  average  for  the  appellate 
process  there. 

Where'rts,  in  the  Ninth  Circuit,  there  were  61  different  judges  par- 
ticipating in  the  production  of  opinions  in  that  circuit.  I  think  your 
testimony  at  the  hearings  held  by  your  Commission  indicates  that 
this  is  in  large  part  due  to  the  extensive  use  of  district  judges  on 
three-judge  panels  in  the  Ninth  Circuit.  Yet,  with  that  kind  of  man- 
power available,  only  471  full-blown  signed  opinions  were  produced 
in  the  Ninth  Circuit. 

I  think  those  facts  suggest  that  there  is  a  differentiation  in  the 
working  habits  and  styles  and  techniques  of  judges.  Some  judges 
work  harder  than  other  judges.  Do  you  have  any  comments  on  that 
observation  ? 

Mr.  Levix.  No. 

Mr.  Westphal.  Unfortunately  we  don't  have  a  10-foot  pole  here. 

Mr.  Levin.  I  am  just  delighted  to  see  the  sophisticated  analysis 
of  the  detailed  data  being  undertaken  by  counsel  of  the  subcom- 
mittee. I  think  the  inferences  are  appropriately  drawn.  I  would 
like  to  suggest  that  once  a  court  goes  into  real  trouble  it  is  very 
hard  to  pull  out  of  it,  and  once  a  court  has  a  tradition  of  keeping 
abreast,  then  you  begin  to  have  a  willingness  to  undertake  more 
than  is  the  standard,  simply  because  there  is  a  devotion  to  main- 
taining the  record  of  success. 

It  is  also  true,  as  others  will  point  out,  that  the  Ninth  Circuit 
has  real  problems  in  terms  of  geography.  Though  they  will  tell  you 
that  they  do  all  of  their  flying  on  Sundays — and  therefore  it  doesn't 
take  away  from  court  time — one  of  the  factors  that  the  Commission 
considers  very  significant  is  the  tremendous  spread  from  Alaska 
to  Mexico,  from  Hawaii  to  Idaho  and  Montana.  This  inevitably 
must  be  a  drain,  if  only  because  you  can't  have  your  whole  staff 
moving  along,  and  the  frequency  of  moving  is  tremendous. 

Senator  Hruska.  Another  factor  in  logistics  is  the  movement  of 
court  records,  which,  when  the  number  of  cases  that  are  involved 
is  tfiken  into  consideration,  gets  into  the  matter  of  the  consumption 
of  time  as  well  as  being  a  burdensome  factor. 

Mr.  Westphal.  Mr.  Levin,  another  point.  The  Chairman,  being 
one  of  the  sponsors  of  this  legislation,  in  his  opening  statement 
has  indicated  that  one  of  the  things  that  the  subcommittee  is  going 
to  try  very  hard  to  do  is  to  attempt  to  assess  and  evaluate  the 
workload  of  certain  judges.  The  subcommittee,  as  Senator  Hruska 
mentioned,  attempted  to  evaluate  the  workload  of  district  judges. 
I  think  the  standards  may  be  different  because  the  process  between 
trial  and  appellate  courts  is  entirely  different.  But  I  note  that  in 
the  report  of  the  Commission  on  Kevision  you  took  note  of  the  fact 
that  in  197«3  the  average  filings  figure  for  a  circuit  judge  was 
approximately  161.  In  your  discussion  of  the  various  alternatives 
for  dividing  the  Fifth  Circuit  you  noted  that  the  caseload  in  the 
divided  circuits  would  vary  between  163  per  judge  and  183  per 
judge.  Also,  in  your  recommendations  with  respect  to  the  Ninth 
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Circuit,  you  made  mention  of  the  fact  that  if  so  divided  the  result- 
ing caseload  would  be  approximately  145  per  judge.  I  gather  from 
the  fact  that  the  Commission  made  various  references  to  filings 
per  judge  that,  in  its  deliberations,  the  Commission  did  not  attempt 
to  come  up  with  any  one  figure  of  filings  per  judge  which  would 
be  an  acceptable  or  a  reasonable  workload  for  a  circuit  judge.  Is 
that  true? 

Mr.  Westphal.  That  is  true. 

Mr.  Westphal.  I  think  that  is  a  matter,  as  Senator  Hruska 
indicated,  that  the  Commission  felt  was  best  left  to  the  Congress  to 
work  its  will  on. 

Mr.  Levin.  That  is  correct. 

Mr.  Westphal.  This  matter  of  what  kind  of  a  workload  a  circuit 
judge  in  a  particular  circuit  can  handle  is  going  to  vary  a  great 
deal  according  to  what  type  of  internal  procedures  that  circuit 
employs,  what  type  of  screening,  the  extent  to  which  it  screens, 
the  extent  to  which  it  decides  cases  either  on  the  briefs  or,  in  many 
instances,  even  without  briefs,  and  the  number  of  hearings  that  it 
has,  and  possibly  the  number  of  three-judge  cases  in  that  circuit. 

These  factors,  of  course,  will  vary  considerably  from  circuit  to 
circuit. 

Do  you  agree  with  that? 

Mr.  Levin.  Yes,  indeed. 

Mr.  Westphal.  Because  of  the  things  I  have  mentioned  the  sub- 
committee has  felt  that  in  order  to  try  to  get  a  handle  on  workload 
it  is  probably  better  to  start  at  the  end  of  the  process,  that  is,  to 
look  at  the  number  of  decisions  per  judge  that  result  from  a  year's 
activity  on  that  appellate  court,  rather  than  to  look  at  the  other  end 
of  the  process,  which  is  the  number  of  cases  filed  or  the  number  of 
cases  coming  into  this  system. 

In  other  words,  regardless  of  how  mai)y  cases  are  coming  into 
this  system,  it  seems  to  me  that  you  reach  a  physical  limit  for  how 
much  judicial  decisionmaking  you  can  expect  a  judge  to  do  and 
still  maintain  some  reasonable  degree  of  quality  in  the  work. 

Do  you  agree  with  that? 

Mr.  Levin.  I  think  there  is  a  limit  on  what  you  can  expect.  I 
think  it  is  desirable  to  look  at  both  ends,  what  is  coming  in  and  what 
is  going  out. 

Mr.  Westphal.  No  matter  how  the  working  procedures  of  the 
court  may  vary  from  court  to  court,  it  seems  to  me  that  when  you 
start  getting  down  to  signed  majority  opinions,  that,  while  it  may 
vary  from  case  to  case  and  from  judge  to  judge,  depending  upon 
his  working  habits,  by  and  large  there  is  a  certain  norm  of  work 
that  is  required  in  order  for  a  judge  to  produce  a  written  majority 
opinion  for  the  court. 

Would  you  agree  with  that? 

Mr.  Levin.  I  am  not  sure  that  I  understand  what  we  mean  by  a 
norm  of  work.  A  minimum,  an  average  over  the  country? 

Mr.  Westphal.  I  think  the  point  is  this.  Statistics  indicate  that 
that  the  average  judge  in  this  country  last  year  produced  36  signed 
opinions,  or  opinions  for  the  majoritv  of  the  court.  I  assume  that 
those  opinions  are  only  written  in  the  most  important  cases,  and 
the  lesser  cases  are  disposed  of  by  per  curiam  or  memorandum  de- 
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cisions  of  some  kind.  While  there  may  be  a  variation  in  difficulty 
from  case  to  case,  depending  upon  what  type  of  case  it  is,  the  work 
effort  of  the  judge,  in  order  to  produce  a  signed  opinion,  has  some 
degree  of  uniformity;  that  is,  he  must  thoroughly  study  the  briefs 
and  appropriate  parts  of  tlie  record,  and,  even  if  he  does  so  with 
the  assistance  of  a  law  clerk,  the  judge  spends  considerable  time  in 
drafting  and  redrafting  his  opinion,  which  he  then  puts  in  circula- 
tion to  all  his  fellow  judges.  Only  then  do  you  finally  have  an  end 
product,  which  is  that  signed  opinion. 

Now,  that  is  the  most  time-consuming  work,  I  assume,  that  a 
judge  has  insofar  as  producing  an  opinion,  or  a  written  decision. 
Would  you  agree  with  that? 

Mr.  Levin.  Yes.  What  you  have  told  us — and  I  think  everyone 
recognizes  that  you  are  one  of  the  foremost  students  of  this  prob- 
lem— relating  to  workload,  and  output  is  a  matter  which  we  are 
studying.  I  think,  however,  that  there  are  two  things  that  we  have 
to  observe.  I  agree  with  the  thrust  of  what  you  said.  The  problem 
of  weighted  caseloads  is  a  very  interesting  and  difficult  one  which 
we  may  embark  upon,  and  on  which  informal  reports  are  now 
coming  back  from  judges.  I  think  it  is  certainly  clear,  when  the 
signed  opinion  of  the  court  is  reserved  for  the  kind  of  case  for 
which  it  ought  to  be  reserved,  and  is  in  certain  circuits,  that  that 
analysis  would  be  right,  given,  of  course,  the  fact  that,  since  cer- 
tain judges  work  very  rapidly  and  certain  others  do  not,  there  are 
normal  variations.  One  thing  I  would  be  very  careful  about,  if  too 
much  pressure  develops,  is  the  fact  that  it  becomes  very  easy  to 
pad  the  record.  You  take  the  kind  of  a  case  that  the  Third  Circuit 
terminates  by  a  judgment  order.  Such  a  case  usually  involves  a  brief 
reference  to  the  point  of  error  raised  in  a  jury  case.  You  sign  it, 
and  you  get  it  out,  and  lo  and  behold  the  statistics  begin  to  mount. 

So,  whereas  I  agree  that  at  a  given  point  in  time  you  have  to 
watch  the  output  in  terms  of  these  kinds  of  assignments,  I  am  aware 
that  in  a  number  of  circuits,  including  part  of  the  Fifth,  sometimes 
the  decision  whether  to  sign  it  or  not,  or  to  let  it  go  into  a  per  cu- 
riam 2  or  3  pages  long,  may  be  made  at  the  last  minute  and  may  be 
a  function  of  the  personality.  Above  all,  I  would  be  very  hesitant 
to  create  any  kind  of  case  for  the  judges  increasing  the  number  of 
signed  opinions,  not  by  doing  more  work,  but,  if  it  is  not  ungra- 
cious to  suggest  it,  by  putting  certain  present  work  into  a  little 
different  form. 

Mr.  Westphal.  So  as  the  subcommittee  enters  upon  this  task,  it 
must  be  aware  of  those  differences  in  procedures  from  one  court  to 
another,  such  as  Rule  12  in  the  Fifth  Circuit,  the  Third  Circuit 
procedure  that  you  mentioned,  and  the  decision  from  the  bench  fol- 
lowing oral  argument  in  the  Second  Circuit.  I  assume  there  are 
variances  and  innovations  throughout  almost  all  of  the  circuits. 

I  think  that  is  all  the  questions  I  have,  Mr.  Chairman. 

Senator  Bitrdick.  I  think  the  Commission  and  the  Congress  has 
a  great  responsibility  in  this  area.  But  there  is  another  area  that 
we  haven't  been  thinking  about  or  talking  about  today.  It  isn't 
really  before  us,  but  there  is  a  large  workload  developmg  in  the 
Supreme  Court,  and  many  of  the  things  that  we  do--the  quality  of 
work  that  we  perform — in  the  circuit  courts  is  going  to  have  a 
bearing  on  that  workload,  too. 
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Senator  Hruska.  Mr.  Chairman,  do  I  understand  that  these 
hearings  which  we  commenced  today  embrace  all  four  of  the  bills? 

Senator  Burdick.  Yes. 

Senator  Hruska.  The  three  having  to  do  with  the  report  of  the 
Commission,  and  the  fourth,  which  is  the  omnibus  circuit  judge- 
ship bill? 

Senator  Burdick.  They  will  all  be  considered,  certainly,  but  our 
primary  concern  in  coming  weeks  will  be  with  S.  2991. 

We  will  be  in  recess  until  10  o'clock  tomorrow, 

[Whereupon,  at  11 :05  a.m.,  the  subcommittee  recessed,  to  recon- 
vene at  10  a.m.,  Thursday,  March  28,  1974.] 
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THURSDAY,   MARCH  28,   1974 

U.S.  Senate, 

Subcommittee  on  Improvements  in  Judicial  Machinery 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:05  p.m.  in  room 
6202  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present :  Senator  Burdick  (presiding) . 

Also  present:  William  P.  Westphal,  chief  co«isel;  William  J. 
Weller,  research  director ;  and  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  This  is  the  second  day  of  hearings  on  S.  2991,  the 
omnibus  circuit  judgeship  bill,  which  I  and  some  of  my  colleagues 
introduced  at  the  request  of  the  Judicial  Conference  of  the  United 
States.  The  bill  proposes  to  authorize  the  appointment  of  two  addi- 
tional circuit  judges  in  both  the  second  and  fourth  circuits  and  one 
additional  circuit  judge  each  in  the  first,  third,  sixth,  seventh,  and 
tenth  circuits.  I  should  indicate  that,  in  addition,  the  subcommittee 
will  consider  the  situation  in  the  eighth  circuit  and  its  possible  need 
for  an  additional  judgeship. 

Our  chief  witness  today  is  Judge  Robert  Ainsworth,  Jr.,  of  New 
Orleans,  who,  in  addition  to  being  a  judge  of  the  fifth  circuit,  serves 
as  Chairman  of  the  Judicial  Conference  Committee  on  Court  Admin- 
istration. It  was  his  committee  which  prepared  the  information  upon 
which  the  judicial  conference  acted  in  making  its  recommendations 
for  additional  circuit  judgeships. 

While  the  initial  recommendation  by  the  Conference  was  made  in 
October  1971,  action  on  this  request  was  intentionally  delayed  until 
we  had  the  benefit  of  the  initial  report  from  the  Commission  on  Re- 
vision of  the  Federal  Court  Appellate  System  with  reference  to  the 
geographical  realignment  of  the  circuits.  This  seemed  to  be  the  logical 
thing  to  do. 

Before  calling  upon  Judge  Ainsworth,  I  would  like  to  place  in  the 
record  Committee  Exhibits  A,  B,  C,  I),  and  E-12,  which  have  been 
prepared  by  the  committee  staff. 

[The  material  referred  to  follows :] 
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U.S.    Courts   of  Appeals 

Caseload 

By  Circuits   and  Fiscal  Years 


Committee  Exhibit      A 


CIRCUIT 

Fiscal 
Year 

Auth. 
J/shlps 

Pending 
July  1 

Com- 
menced 

Termi- 
nated 

Pending  Increase 
fune  30  Decrease 

District  of 
Columbia 

1971 

9 

1011 

1055 

1013 

1053 

+42 

1972 

9 

1053 

1168 

1001 

1220 

+  167 

1973 

9 

1220 

1360 

1288 

1292 

+72 

First 

1971 

3 

97 

383 

350 

130 

+33 

1972 

3 

130 

421 

385 

166 

+36 

1973 

3 

166 

401 

370 

197 

+31 

Second 

1971 

9 

1105 

1423 

1571 

957 

-148 

1972 

9 

957 

1317 

1593 

681 

-276 

1973 

9 

681 

1709 

1462 

928 

+  247 

Third 

1971 

9 

866 

1100 

1105 

861 

-5 

1972 

9 

861 

1179 

1201 

839 

-22 

1973 

9 

839 

1197 

1281 

755 

-84 

Four  th 

1971 

7 

656 

1211 

1050 

817 

+  161 

1972 

7 

817 

1399 

1391 

825 

+  8 

1973 

7 

825 

1573 

1676 

722 

-103 

Fifth 

1971 

15 

1407 

2316 

2289 

1434 

+27 

1972 

15 

1434 

2864 

2662 

1636 

+  202 

1973 

15 

1636 

2964 

2871 

1729 

+93 

Sixth 

1971 

9 

489 

1015 

1001 

503 

+  14 

1972 

9 

503 

1248 

1098 

653 

+  150 

1973 

9 

653 

1261 

1239 

675 

+  22 

Seventh 

1971 

8 

665 

902 

792 

775 

+  110 

1972 

8 

775 

999 

882 

892 

+  117 

1973 

8 

892 

1117 

1088 

921 

+29 

Eighth 

1971 

8 

404 

713 

703 

414 

+  10 

1972 

8 

414 

798 

797 

415 

+  1 

1973 

8 

415 

821 

821 

415 

0 

Ninth 

1971 

13 

1532 

1936 

1725 

1743 

+211 

1972 

13 

1743 

2258 

1968 

2033 

+290 

1973 

13 

2033 

2316 

2140 

2209 

+  176 

Tenth 

1971 

7 

580 

734 

769 

545 

-35 

1972 

7 

545 

884 

850 

579 

+  34 

1973 

7 

579 

910 

876 

613 

+34 

ALL 
CIRCUITS 

1971 

97 

8812 

12788 

12368 

9232 

+420 

1972 

97 

9232 

14535 

13828 

9939 

+707 

1973 

97 

9939 

15629 

15112 

10456 

+  517 

Source:    Annual  Reports  of  the  Director, Administrative  Office  of  the  U.S  .  Courts 
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Committee  Exhibit  b 


U.S.  Courts   of  Appeals 

Par-Judge  Caseload 

By  Circuits   and  Fiscal  Years 


CIRCUIT 

FISCAL 
YEAR 

AUTH. 
J/SHIPS 

FILINGS 

PER 

JUDGE 

TERM. 

PER 

JUDGE 

■  ■ 

PENDING 

PER 

JUDGE 

District  of 
Columbia 

197  1 

9 

117 

113 

117 

1972 

9 

130 

111 

136 

1973 

9 

151 

143 

144 

First 

1971 

3 

128 

117 

43 

1972 

3 

140 

128 

55 

1973 

3 

134 

123 

66 

Second 

1971 

9 

158 

175 

106 

1972 

9 

146 

177 

76 

1973 

9 

190 

162 

103 

Third 

1971 

9 

122 

123 

96 

1972 

9 

131 

133 

93 

1973 

9 

133 

142 

84 

Fourth 

1971 

7 

173 

150 

117 

1972 

7 

200 

199 

118 

1973 

7 

225 

239 

103 

Fifth 

1971 

15 

154 

153 

96 

1972 

15 

191 

177 

109 

1973 

15 

198 

191 

115 

Sixth 

1971 

9 

113 

111 

56 

1972 

9 

139 

122 

73 

1973 

9 

140 

138 

75 

Seventh 

1971 

8 

113 

99 

97 

1972 

8 

125 

110 

112 

1973 

8 

140 

136 

115 

Eighth 

1971 

8 

89 

88 

52 

1972 

8 

100 

100 

52 

1973 

8 

103 

103 

52 

Ninth 

1971 

13 

149 

133 

134 

1972 

13 

174 

151 

156 

1973 

13 

178 

165 

170 

Tenth 

1971 

7 

105 

110 

78 

1972 

7 

126 

121 

83 

1973 

7 

130 

125 

88 

ALL 
CIRCUITS 

1971 

97 

132 

128 

95 

1972 

97 

150 

143 

102 

1973 

1     97 

161 

156 

108 

Source:    Annual  Reports  of  the  Director,  Administrative  Office  of  the  U.S. Courts 
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Committee  Exhibit     C 


U.S.  Courts  of  Appeals 

Time   Intervals 

By  Circuits   and   Fiscal  Years 


ciRcurr 

Fiscal 
Year 

Auth. 
J/ships 

Submitted 

over 
3  months 

Med.  Time 

A  -  R* 
Civil 

Med.  Time 

A  -  R* 
Criminal 

Med.  Time 
R  -  T** 
Civil  &Crim. 

District  of 
Columbia 

1971 

9 

41 

1.2 

4.1 

11.2 

1972 

9 

45 

1.3 

3.2 

12.6 

1973 

9 

50 

1.2 

1.8 

11.7 

First 

1971 

3 

0 

.7 

.9              1           4.0 

1972 

3 

0 

.4 

.4 

3.9 

1973 

3 

0 

.4 

.2 

5.1 

Second 

1971 

9 

9 

1.2 

1.8 

5.9 

1972 

9 

0 

1.2 

1.4 

4.8 

1973 

9 

3 

1.2 

1.3 

4.8 

Third 

1971                9 

12 

1.3          J 

4.0 

8.1 

1972                9 

3 

1.5 

4.1 

8.5 

1973 

9 

4 

1.3 

1.3 

8.9 

Fourth 

1971 

7 

23 

1.2 

1.4 

7.5 

1972 

7 

2 

1.1 

1.4 

6.9 

1973 

7 

7 

.9 

1.4 

5.8 

Fifth 

1971 

15 

40 

1.5 

1.9 

6.5 

1972 

15 

45 

1.4 

1.8 

5.3 

1973 

15 

43 

1.3 

1.5 

4.9 

Sixth 

1971                9 

2 

1.2                   2.8 

7.7 

1972 

9 

^ 

1.3 

2.8 

6.8 

1973 

9 

5 

1.3 

2.7 

7.0 

Seventh 

1971 

8 

13 

1.3 

2.3 

10.7 

1972 

8 

22 

1.4 

2.4 

11.4 

1973 

8 

35 

1.4 

2.3 

11.1 

Eighth 

1971 

8 

15 

2.6 

3.0 

6.0 

1972 

8 

7 

2.7 

2.5 

5.3 

1973 

8 

1 

2.5 

2.5 

4.5 

Ninth 

1971 

13 

42 

1.6 

3.0 

10.5 

1972 

13 

44 

1.9 

2.9 

8.4 

1973 

13 

65 

2.0 

2.3            j 

7.3 

Tenth 

1971 

7 

23 

1.6 

2.9            1 

7.8 

1972 

7 

16 

1.5 

2.1 

7.0 

1973 

7 

19 

r.4 

2.3 

6.3 

ALL 
CIRCUITS 

1971 

97 

220 

1.3 

2.5 

7.6 

1972 

97 

188 

1.4 

2.3 

6.6 

1973 

97 

232 

1.3 

1.7 

6.4 

*   A  reflection  of  median  time  in  months  from  filing  of  notice  of  appeal  to  filing 

of  the  complete  record  (A=appeal;    R=record) . 
**   A  reflection  of  median  time  In  months  from  filing  of  complete  record  to  final 

disposition  (termination)  (R=record;    T=flnal  disposition). 
Source:    Annual  Reports  of  the  Director,  Administrative  Office  of  the  U.S.  Courts 
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Committee   Exhibit      D 


U.S.   Courts   of  Appeals 

Written  Opinions    Per  Judge 

Averages   -  Fiscal  Years    1967  -  1973 


Signed  Opinions   Per  ludqe 

Circuit 

1973 

1972         1       1971 

1970 

1959 

1966 

1967 

First 

42 

39 

38 

33 

31 

29 

26 

Second 

52 

54 

58 

42 

30 

30 

33 

Third 

27 

38 

23 

21 

18 

20 

24 

Fourth 

24 

23 

21 

18 

23 

27 

30 

Fifth 

45 

40 

45 

49 

41 

32 

34 

Sixth 

25 

24                     25 

29 

25 

22 

22 

Seventh 

38 

39                     41 

40 

36 

30 

35 

Eighth 

33 

32 

24 

30 

26 

24 

22 

Ninth 

38 

35 

29 

34 

30 

25 

41 

Tenth 

50 

49 

40 

32 

36       - 

38 

47 

D.C. 

19 

20                      21 

19 

27 

17 

18 

Nafl  Av. 

1                           1 
36             1            36           1          34 

33 

30 

27 

30 

Per  Curiam  Opinions    Per   Judge 

Circuit 

1973 

1972 

1971 

197-                1569         1        1968            1        1967 

First 

10 

10 

18. 

12           1           7 

7                           9 

Second 

10 

17 

18 

14                    10 

11                1            13 

Third 

14 

27 

18 

14           j         18 

18                           16 

Fourth 

63 

65 

40 

28 

20 

21 

18 

FUth 

86                         77            j          64 

44 

35 

29 

29 

Sixth 

54 

1 
44            1          32 

25 

12 

11             i          13 

Seventh                   6 

1 
5            1            4 

4         ;          2 

1 
2                           3 

FirrKtK                                9  1 

1 

0-3                                        1  C 

O 

5 

4              '             4 

Ninth 

S3                         49                     49           1           30 

17 

13 

19 

Tenth 

45 

35 

37 

31 

19 

29 

14 

D.C. 

22 

14 

19 

12 

17 

13 

8 

Natl.  Av. 

40 

38 

32 

22 

16 

15 

14 

Source:    Annual  Reports   of  the   Director,   Administrative  Office  of  the   U.S.    Courts 
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Committee  Exhibit    i:  -  12 


Comparative   Tables 

Average  Time   For  Stages   of  Appellate   Review 

Cases   Terminated  After  Argument  or  Submission 

By  Circuit  -   Fiscal  Year   1973 


All  Signed  Opinions 

Circuit 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
:fRAP-40  days] 

Av.  Time 
^ecord-LastBrief 

(days) 
[FRAP-  84  days] 

Av.  Time 

Brief-Oral  Argu. 

or  Submission 

(days) 

Av.  Time 

A/S -Opinion 

(days) 

Total 

Av.  Time 

Appeal-Opinion 

(days) 

D.  C. 

166 

■ 
47 

163 

181 

166 

567 

First  Clr. 

126 

28 

134 

26 

58 

247 

Second  Clr. 

367 

48 

113 

29 

57 

249 

Third  Clr. 

239 

65 

122 

130 

75 

404 

Fourth  Clr. 

160 

52 

122 

53 

98 

323 

Fifth  Clr. 

674 

68 

79 

95 

94 

349 

Sixth  Clr. 

226 

58 

101 

64 

95 

321 

Seventh  Clr. 

302 

86 

177 

96 

109 

468 

Eighth  Clr. 

264 

102 

61 

52 

75 

294 

Ninth  Clr. 

504 

94 

119 

187 

112 

528 

Tenth  Clr. 

347 

73 

109 

66 

92 

342 

All  Per  Curiam 

Opinions 

Circuit 

1 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
[FRAP  -  40  days] 

Av.  Time 
Record-LastBrlef 

(days) 
[FRAP -84  days] 

Av.  Time 
Brief -Oral  Argu. 
or  Submission 
(days) 

Av.  Time 

A/S  -Opinion 

(days) 

Total 

Av.  Time 

Appeal-Opinion 

(days) 

D.C. 

200 

64 

166 

135 

34 

422 

First  Clr. 

25 

34 

98 

37 

41 

218 

Second  Clr. 

80 

49 

112 

39 

21 

225 

Third  Clr. 

131 

59 

108 

144 

18 

345 

Fourth  Clr. 

327 

57 

111 

47 

32 

263 

Fifth  Clr. 

1248 

72 

70 

70 

13 

239 

Sixth  Clr. 

487 

77 

103 

72 

27 

284 

Seventh  Clr. 

51 

60 

153 

120 

76 

420 

Eighth  Clr. 

155 

69 

53 

48 

23 

206 

Ninth  Cir. 

697 

87 

100 

134 

30 

365 

Tenth  Clr. 

130 

64 

91 

67 

74 

300 

Circuit  Averages   -  All   Cases  Argued  or  Submitted 

Circuit 

Number 

of 
Cases 

Av.  Time 
Appeal-Record 

(days) 
[FRAP  -  40  dajsl 

Av.  Time 
Record-LastBrlef 

(days) 
[FRAP -84  days] 

Av.  Time 
Brief-Oral  Argu. 
or  Submission 
(days) 

Av.  Time 

A/S  -  Opinion 

(days) 

Total 
Av.  Time 
Appeal- Opinion 
(days) 

D.C. 

586 

63 

167 

152 

68 

466 

First  Clr. 

199 

32 

122 

26 

45 

229 

Second  Clr. 

781 

51 

107 

31 

30 

220 

Third  Clr. 

683 

54 

115 

134 

31 

344 

Fourth  Cir. 

496 

55 

114 

49 

54 

284 

Fifth  Clr. 

1951 

70 

73 

78 

41 

276 

Sixth  Clr. 

742 

69 

103 

69 

47 

293 

Seventh  Clr. 

631 

82 

162 

104 

86 

433 

Eighth  Clr. 

513 

85 

57 

49 

48 

245 

Ninth  Clr. 

1343 

90 

108 

156 

60 

428 

Tenth  Cir. 

492 

70 

103 

65 

85 

327 
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Senator  Burdick.  Now  we  will  call  upon  Judge  Ainsworth,  who 
is  accompanied  by  David  L.  Cook,  a  statistician  for  the  Division 
of  Information  Systems  of  the  Administrative  Office  of  the  U.S. 
Courts. 

STATEMENT  OF  HON.  ROBERT  A.  AINSWORTH,  JR.,  JUDGE,  U.S. 
COURT  OF  APPEALS,  FIFTH  CIRCUIT,  AND  CHAIRMAN  OF  THE 
JUDICIAL  CONFERENCE  COMMITTEE  ON  COURT  ADMINISTRA- 
TION, NEW  ORLEANS,  LA.,  ACCOMPANIED  BY  DAVID  COOK, 
STATISTICIAN,  ADMINISTRATIVE  OFFICE  OF  THE  U.S.  COURTS 

Judge  AixswoRTH.  Mr.  Chairman,  I  am  Robert  A.  Ainsworth, 
Jr.,  a  judge  of  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit 
and  Chairman  of  the  Judicial  Conference  Committee  on  Court 
Administration,  I  am  here  today  to  speak  in  support  of  the  new 
circuit  judgeships  included  in  S.  2991.  Because  I  am  appearing 
on  behalf  of  the  Judicial  Conference,  I  would  like  to  explain  briefly 
how  the  judiciary  arrives  at  and  justifies  its  requests  for  more 
judges. 

On  judgeship  matters,  the  Conference  normally  relies  upon  advice 
from  the  Committee  on  Court  Administration.  We  are  a  committee 
of  14  members,  seven  appeals  judges  and  seven  district  court  judges. 
While  my  committee  puts  judgeship  recommendations  into  final 
form  for  consideraion  by  the  Conference,  the  task  of  sizing  up  each 
circuit's  particular  circumstances  rests  with  the  Subcommittee  on 
Judicial  Statistics.  This  subcommittee's  chairman  is  Judge  John  D. 
Butzner,  Jr.  Judge  Butzner  is  a  member  of  the  Fourth  Circuit 
Court  of  Appeals.  Judge  Butzner  testified  before  your  committee 
last  year  in  support  of  S.  597,  the  related  omnibus  bill  for  district 
court  judgeships. 

Judge  Butzner's  subcommittee  conducts  a  comprehensive  survey 
of  both  our  district  and  appeals  courts'  needs  once  every  4  years. 
These  surveys  usually  start  with  each  circuit  council  furnishing 
its  assessment  of  judgeship  requirments  in  that  circuit. 

A^Tien  the  subcommittee  survey  work  is  done,  we  review  its  recom- 
mendations and  present  them  in  our  report  to  the  next  meeting 
of  the  Judicial  Conference.  In  other  words,  when  normal  procedure 
is  followed,  a  judgeship  request  does  not  reach  the  Congress  until 
it  has  been  screened  and  evaluated  by  four  judicial  panels:  the  cir- 
cuit council,  the  Subcommittee  on  Judicial  Statistics,  the  Committee 
on  Court  Administration,  and  the  Judicial  Conference  of  the  United 
States. 

As  you  know,  ]Mr.  Chairman,  some  10  years  ago  the  Judicial 
Conference  and  your  committee  agreed  that,  with  the  exception  of 
true  emergency  situations,  we  would  hold  back  individual  requests 
for  new  judges  and  present  a  single  package  of  requirements  once 
every  4  years.  Actually,  the  Conference  decided  to  split  the  district 
and  circuit  quadrennials  and  start  one  or  the  other  every  2  years. 
By  doing  it  this  way,  each  session  of  Congress  is  kept  in  touch  with 
the  situation  in  the  courts,  one  session  with  district  courts,  the  next 
with  courts  of  appeals.  The  quadrennial  plan  is  believed  to  be  a 
systematic  and  time-saving  approach  for  all  concerned. 
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The  last  circuit  judgeship  survey  was  completed  in  1971,  al- 
though, according  to  our  schedule,  it  was  actually  due  in  1970.  The 
next  circuit  review  will  be  made  by  the  Butzner  subcommittee  in 
May  of  this  year,  and  its  results  should  be  reported  to  the  1974 
fall  session  of  the  Conference.  The  recommendations  carried  in 
S.  2991  are,  of  course,  those  which  came  out  of  the  1970-71  quad- 
rennial report. 

I  mention  this  chronology,  Mr.  Chairman,  mainly  to  call  atten- 
tion to  the  fact  that  the  legislative  proposal  growing  out  of  our 
last  quadrennial  is  falling  on  the  heels  of  the  next  one.  This  would 
not  normally  be  of  great  concern,  but  we  find  in  the  last  few  years 
such  an  extraordinary  growth  in  the  appeals  workload  that  it  adds 
greater  urgency  of  need  for  S.  2991  to  be  enacted  this  year.  If  it  is 
possible,  we  should  prevent  further  slippage  in  the  quadrennial 
review  cycle  during  such  a  critical  time. 

In  making  its  recommendations  for  the  last  circuit  judgeship 
survey,  which  subsequently  were  incorporated  in  Judicial  Con- 
ference requests  for  a  total  of  11  circuit  judgeships,  the  Subcom- 
mittee on  Judicial  Statistics  followed  a  three-part  formula.  First, 
it  considered  what  the  Judicial  Councils  had  asked  for.  Secondly, 
it  evaluated  the  workload  and  docket  currency  conditions  in  each 
circuit,  particularly  the  court's  historical  record  of  filings,  termina- 
tions, and  pending  cases.  Thirdly,  the  subcommittee  considered  a 
series  of  eight  appeals  caseload  projections  prepared  by  the  Admin- 
istrative Office. 

I  have  attached  to  my  statement  a  copy  of  the  Administrative 
Office  study  which  explains  at  length  the  assumptions  and  informa- 
tion behind  each  of  these  projections.  I  will  not  go  into  detail  on 
the  theory  behind  them  except  that  they  were  based  upon  varying 
assumptions  and  mixtures  of  data.  Common  to  all  was  the  assump- 
tion that  terminations  should  increase  at  the  same  rate  as  filings 
and  that  the  court  should  maintain  some  specified  standard  of  pro- 
ductivity per  judge.  For  example,  the  standard  used  in  several 
was  that  judge  disposition  rates  would  continue  at  whatever  was 
the  highest  rate  the  particular  court  had  attained  during  the  pre- 
vious 6  years. 

When  we  realize  that  these  projections  are  now  3  years  old,  the 
most  striking  hindsight  fact  is  the  overall  trend  of  growth  which 
they  unerringly  predicted.  In  fact,  the  actual  filings  figures  for 
1973  in  every  circuit  except  two,  the  District  of  Columbia  and  the 
Fourth  Circuit,  have  turned  out  to  be  higher  than  the  figures  fore- 
cast in  these  projections. 

If  we  look  at  statistics  on  numbers  of  appeals  filed  over  the  10 
years  since  1963,  we  see  a  rate  of  increase  that  dwarfs  any  ten-year 
growth  statistic  in  the  Federal  judiciary's  history,  in  either  district 
or  appeals  courts.  There  were  5,437  appeals  docketed  in  1963. 
Nearly  3  times  that  number,  15,629  appeals,  were  filed  in  1973. 
That  is  an  increase  of  190  percent.  District  filings  in  these  same 
10  years  climbed  about  40  percent. 

If  we  now  compare  these  workload  figures  against  the  number  of 
new  judgeships  created  in  both  circuit  and  district  courts,  we  see  that 
appeals  judges  have  had  to  absorb  a  much  heavier  increase  in  caseload 
over  a  longer  period  of  time,  without  getting  additional  judge-power, 
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as  hns  lx»en  true  for  district  judges.  In  the  10  years  when  district 
filings  went  up  40  percent,  district  judges  were  increased  by  30  per- 
cent ;  there  were  307  district  judges  in  1963,  400  in  1973.  On  the  other 
hand,  appeals  filings  during  this  time  jumped  by  190  percent  while 
the  number  of  appeals  judges  had  increased  by  only  24  percent. 

It  has  been  6  years  since  any  new  circuit  judgeships  were  created. 
That  was  in  1968  when  9  judges  were  added,  enlarging  the  appeals 
bench  to  its  present  strength  of  97  judges.  However,  just  since  1968 
the  number  of  appeals  has  risen  71  percent,  from  8,116  to  15,629  cases. 

Among  the  circuit  courts  of  appeals,  a  number  of  measures  have 
been  taken  to  improve  the  productivity  of  judges  and  stave  off  large 
increases  in  appeals  backlogs.  Many  circuits  are  operating  much  dif- 
ferently today  than  they  have  in  the  past.  Appeals  court  judges  are 
working  much  harder  than  ever  before.  The  number  of  appeals  term- 
inated per  judge  has  dramatically  increased  over  recent  years.  In 
my  opinion,  the  climbing  work  accomplishments  of  our  judges  is  a 
remarkable  statistic. 

There  were  55  appeals  terminated  per  judge  in  1960,  75  per  judge 
in  1966,  128  per  judge  in  1971,  and  156  per  judge  in  1973.  In  other 
words,  an  appeals  court  judge  today  is  turning  out  twice  as  many 
decisions  as  he  did  in  1966,  and  his  output  is  3  times  what  it  was  in 
1960. 

To  maintain  this  impressive  rate  of  dispositions,  our  judges  will 
perhaps  have  to  continue  working  as  hard  as  they  are  now.  But  we 
are  running  close  to  a  break  point  beyond  which,  without  getting  addi- 
tional judge  help,  we  risk  impairing  the  standards  of  justice.  This 
we  must  not  permit. 

There  are,  of  course,  more  decisions  rendered  by  appeals  courts  to- 
day and  proportionately  fewer  opinions  than  in  past  years.  And  more 
and  more,  the  circuits  are  seeing  the  necessity  of  limiting  the  cases 
in  which  there  can  be  permitted  oral  argument.  In  my  circuit,  for  ex- 
ample, where  a  screening  procedure  is  used,  we  disposed  of  57  percent 
of  our  cases  last  year  without  oral  argument.  In  several  circuits,  time 
limits  for  argument  are  being  shortened. 

Numbers  of  places  of  holding  court  are  being  reduced  to  save 
judges'  travel  time.  More  time  is  being  contributed  by  senior  judges 
and  visiting  judges.  There  is,  of  course,  a  wide  variance  between 
circuits  \^^  the  numl)er  of  resident  seniors  available,  but  the  jjartici}:)^- 
tion  of  seniors  in  orally  argued  cases,  as  a  national  statistic,  increased 
from  8  percent  in  1969  to  12  percent  in  1973.  Similarly,  the  contribu- 
tion to  case  decisions  bv  visiting  judges  increased  from  9  percent  in 
1970  to  14  percent  in  1973. 

Fellow  judges  and  I  realize  that  many  of  these  operational  changes 
are  beneficial  and  that  courts  must  be  as  willing  as  other  institutions 
to  expedite  their  methods  of  doing  business.  I  believe  the  details  as  to 
particular  methods  and  procedures  employed  in  each  of  the  circuits 
will  be  a  matter  of  interest  to  this  committee  and  that  you  will  want 
to  explore  this  topic  with  the  chief  circuit  judges  who  will  be  testi- 
fying. 

I  do  feel  need  for  caution,  however,  against  a  conclusion  that  chang- 
ing judicial  methods  and  procedures  will  allow  an  escape  from  having 
to  create  new  judgeships  that  are  clearly  shown  to  be  needed.  Ap- 
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peals  judges  participate  in  several  hundred  decisions  per  year,  some 
with  and  some  without  oral  hearings,  some  with  and  some  without 
briefs.  Besides  this,  they  may  handle  an  equal  or  greater  number  of 
motions,  miscellaneous  emergency  orders,  administrative  matters,  et 
cetera. 

In  addition,  each  judge  is  producing  an  average  of  30  to  35  signed 
opinions  per  year  plus  a  greater  number  of  written  orders  and  per 
curiams.  It  is  questionable  whether  a  national  standard  of  productiv- 
ity such  as  this  can  be  maintained  unless  we  gain  either  more  judges 
or  begin  downgrading  the  qualitative  values  of  our  work  to  a  greater 
degree  than  anyone  would  seriously  advocate. 

The  number  of  judgeships  proposed  in  S.  2991  is  a  minimum  rec- 
ommendation for  those  circuits  covered  in  the  bill.  But,  as  you  know, 
Mr.  Chairman,  this  bill  does  not  provide  for  the  Fifth  and  Ninth 
Circuits,  on  the  supposition,  I  believe,  that  their  needs  will  be  taken 
up  after  legislation  affecting  circuit  realignment  has  gone  through. 

Before  concluding,  I  would  like  to  mention  the  attachments  that 
will  be  furnished  to  your  committee  with  my  statement.  Some  of 
these  contain  new  material  of  a  type  that  was  not  even  being  collect- 
ed by  the  Administi-ative  Office  until  last  year.  The  attachments  in- 
clude :  (1)  The  Administrative  Office  study  containing  the  eiglit  statis- 
tical projections;  (2)  A  booklet  showing  appeals  terminated  in  each 
circuit,  for  fiscal  1972  and  1973,  distributed  by  nature  of  case  and 
type  of  disposition;  (3)  A  table  showing  workload  per  judgeship  in 
U.S.  Courts  of  Appeals  from  1969  through  1973,  broken  down  by  fil- 
ings, terminations,  opinions,  and  pending  cases;  (4)  A  table  showing 
participations  in  oral  argument  by  active,  senior,  and  visiting  judges 
for  the  years  1969  through  1973;  (5)  A  series  of  tables  covering  ap- 
peals judgeship  workload  prepared  by  Mr.  Will  Shafroth.  former 
Deputy  Director  of  the  Administrative  Office,  as  part  of  an  intensive 
survey  of  the  appeals  courts  for  the  omnibus  circuit  judgeship  bill  of 
1968.  These  tables  have  been  updated  for  the  years  1968  through 
1973.  This  material  provides  a  bridge  of  statistical  data  giving  con- 
tinuity through  the  last  several  judgeships  studies. 

[The  information  referred  to  follows :] 

J.  C.  Exhibit  No.  1 
Judgeship  Needs  In  U.S.  Courts  of  Appeals — A  Statistical  Study 

JUDGESHIP  needs  IN  UNITED  STATES  COURTS  OF  APPEALS 

There  are  eight  statistical  projections  in  this  report.  They  represent  dif- 
ferent mixtures  of  kinds  of  information  and  kinds  of  assumptions  about 
measuring  appeals  workload.  No  one  of  these  projections  can  be  taken  as  a 
firm,  authoritative  basis  for  advocating  the  number  of  new  judgeships  it 
forecasts. 

The  eight  projections  vary  widely  both  as  to  national  and  circuit-by-circuit 
judgeship  totals.  This  fact  alone  graphically  shows  how  flexible  the  game  of 
predicting  numbers  can  be  and  how  easy  it  is  to  achieve  significantly  different 
results  from  relatively  small  changes  to  the  starting  mixture.  Even  more 
serious  a  warning  lies  in  the  lack  of  uniformity  between  circuits  in  their  methods 
of  docketing,  handling,  and  counting  appeals  transactions — a  problem  we  hope 
soon  can  be  corrected  but  one  which  in  the  meantime  severely  hampers  the  job 
of  validly  comparing  circuit  workloads. 

Despite  the  necessary  warnings,  however,  when  you  view  these  studies  as  a 
composite  picture,  it  seems  clear  that  no  matter  how  you  analyze  appeals 
court  work,  how  you  dissect  or  quantify  it.  or  adjust  for  tally  method  discrep- 
ancies between  circuits,  or  whether  you  impose  heavy  or  moderate  performance 
expectancies  on  the  judges  who  do  it,  you  end  up  with  large  net  workload 
increases  in  all  circuits  by  1975.   In  some,  the  increased  number  of  appeals 
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would  be  so  great  that  the  current  judge  manpower  could  not  reasonably  be 
expected  to  keep  pace  without  drastic  changes  in  methods  and  procedures 
for  appellate  case  disposition. 

While  each  individual  projection  has  its  peculiar  shortcomings  we  feel  that, 
viewed  as  a  whole,  this  study  supports  some  reasonable  conclusions  as  to 
specific  judgeship  recommendations  for  each  circuit.  These  are  given  below. 
They  are  based  largely  upon  the  "mid-range"  and  "average"  columns  from  the 
summary  table  on  a  later  page.  Doubtful  or  fractional  judgeship  numbers 
were  scaled  downward  on  the  theory  that  pressure  to  change  "the  way  of  doing 
business"  should  stay  as  prominently  under  consideration  as  the  promise  of 
new  judgeships. 

THIS  STUDY  INDICATES  THE  REASONABLE  NEW  JUDGESHIP  RECOMMENDATION 
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U.S.  COURT  OF  APPEALS  JUDGESHIP  SURVEY 

A  SUr.'^^JlARY  OF  EIGHT   STATISTICAL    PROJECTIOiJS 


PROJECTION  NUt-mER 


iPRESENT 
:o.  OF 
rUDGE- 
3HIPS 


THE 
CIRCUIT 


10  years;    all   fillnp;s-* 

the   circuit's   own  best  yr.    _^_ 


PROJECTION   CHARACTERISTICS 

■a)    No.    of  years  on  which  based 
-b)    Caseload   figures   used 
.c)    The  output    (i.e.,   terminations) 
standard  applied 


■^^     6  years;    all   filings 

'—'     the   circuit's   own  best  yr. 


6   years;    prisoner  petitions  out 
the  circuit's   own  best  yr. 

®6   years;    prisoner  petitions   left  out 
the  best   circuit's  best   yr. 


6   years;    prisoner  petitions   left  out 

average  of  top   ^  circuits,    active   judges  only 

(7^  6  years;    prisoner  petitions   left   out 
"      average   of  top   3   circuits,    active   judges   only 

©5   years;    prisoner  petitions   adjusted 
each  circuit's  own  best  yr. 


6  years;   prisoner  petitions   ad- 

justed   in   Uth  &  10th 

each  circuit's   own  best  yr. 


Mid- 


' 

\ 
i 

1 

1 
1st 

1 

0 

T 

0 

0 

I 

0 

,1 
1 

» 

1 

1 
1 

9 

2nd 

3 

4 

5 

5 

8 

7 

6 

4 

9 

3rd 

It 

6 

5 

2 

1 

1 

6 

5 

7 

4th 

3 

4 

2 

0 

1 

0 

3 

3 

15 

5th 

5 

8 

8 

7 

10 

9 

9 

8 

9 

6th 

3 

2 

1 

0 

1 

0 

3 

2 

8 

7th 

3 

3 

3 

0 

0 

0 

3 

3 

8 

8th 

2 

3 

2 

0 

0 

0 

2 

3 

13 

9th 

5 

7 

7 

5 

6 

5 

8 

7 

7 

10th 

3 

2 

2 

0 

0 

0 

2 

2 

9 

D.C. 

0 

0 

0 

0 

0 

0 

0 

0 

^ 


r 


NUMBER 
OF 
NEV\J 
JUDGE- 
SHIPS 
SHOWN 
TO  BE 
tJEEDED 


J 


h 

h 

3% 

sk 

3% 

4 

2 

2 

7% 

8 

\h 

1^ 

\\ 

•  1% 

1% 

1% 

6% 

6^ 

\H 

1% 

97 


-  32   39   35   19   27 


23 


43 


39 


129  136  132  116  124  120  140   136 


^ TOTAL 

N ADDITIONAL   29%     32 

.KEV   NATIONAL 
Si  TOTALS     126%    129 


97 

EXPLANATION    OF  PROJECTION    TECHNIQUE 

On  the  acompanying  projection  graphs  the  estimated  number  of  terminations 
that  must  be  accomplished  in  1975  is  denoted  T(1975).  This  figure  is  then 
divided  by  a  "terminations  per  judgeship"  figure  indicated  by  T/J.  The  result- 
ing quotient,  rounded  to  the  nearest  whole  number  and  denoted  J  (1975),  be- 
comes the  number  of  needed  judgeships  projected  for  fiscal  year  1975. 

The  projection  formula  is : 

A.  Estimated  terminations  in  1975 — T{1975) 

Divided  by 

B.  Terminations  per  judgeship — T/J 

Equals 

C.  Number  of  judgeships  needed  in  1975 — J (1915) 

To  obtain  T(1975)  we  began  by  plotting  the  number  of  appeals  filed  and 
the  number  of  cases  terminated  for  each  of  several  fiscal  years.  We  then 
fitted  a  least  squares  regression  line  (dotted  line)  to  appeals  filed.  Least 
squares  regression  generates  a  trend  line  through  erratic  data  points.  The 
line  passes  through  the  data  at  exactly  the  angle  which  will  equalize  the 
sum  of  all  point-to-line  vertical  distances  above  the  line  with  the  sum  of 
all  point-to-point  distances  below  it. 

We  paralleled  a  second  line  (solid)  with  this  filings  trend  line  to  estimate 
T(1975).  This  second,  or  "termination"  line,  extended  from  the  number  of 
terminations  acomplished  by  the  circuit  in  it's  most  productive  year,  to  fiscal 
year  1975.  In  other  words,  this  is  saying  first,  the  terminations  must  increase 
at  the  same  rate  as  filings,  and  secondly,  that  the  court  must  maintain  some 
best  year's  per  judgeship  output. 

T(1975)  was  then  divided  by  a  terminations  per  judgeship  figure  and  the 
resulting  quotient  was  the  estimated  number  of  judgeships  needed  by  the 
end  of  fiscal  year  1975. 

A  total  of  eight  statistical  projections  were  done.  In  each,  some  premises 
or  asumptions  are  changed.  The  peculiarities  of  each  are  as  follows : 

Projection  No.  1 

This  projection  has  two  distinguishing  characteristics.  It  is  based  on  10 
years  of  caseload  data  (six  of  the  others  are  based  on  six  years,  one  is  on  five 
years)  and  it  gives  each  circuit  the  benefit  of  applying  its  own  output  per 
judgeship  standards  against  its  future  caseload.  Therefore,  a  different  per- 
formance standard  was  applied  to  each  circuit.  This  is  one  way  to  escape 
the  disruptive  effects  on  statistical  comparisons  which  are  caused  by  different 
docketing  practices  and  the  varying  use  of  screening  from  circuit-to-circuit. 
The  deviation  between  each  circuit  T/J  and  the  average  of  the  eleven  circuits 
is  displayed  below. 

Deviation  from 
Circuit  T/J  average 
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These  eleven  values  of  T/J  are  obviously  not  homogeneous.  The  hetero- 
geneou.s  nature  of  the  eleven  values  for  T/J  measures  less  tlie  var.ving  output 
of  the  courts  than  the  lack  of  comparability  between  circuit  termination  fig- 
ures. A  most  important  premise  in  statistics  is  that  heterogeneous  data  should 
not  be  represented  by  a  single  statistic  because  it  is  not  truly  representative 
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of  any  of  it's  components.  Thus,  when  we  apply  one  standard,  based  on  a 
mean,  median,  mode,  etc.,  to  all  eleven  circuits,  statistical  validity  goes  out  the 
window. 

Projection  No.  2 

This  projection  proceeded  as  number  1  except  that  it  included  six  fiscal 
years,  1965  thru  1970  only.  The  effect  of  this  method  was  to  emphasize  recent 
increases  in  appeals  filed.  Thus,  those  circuits  that  experienced  large  jumps 
in  total  filings  in  fiscal  years  '68,  '69,  '70,  or  any  combination  of  the  three, 
received  a  large  judgeship  estimate  for  1975,  while  those  circuits  that  ex- 
perienced a  decrease  in  total  filings  within  the  past  three  fiscal  years  received 
fewer  judgships  than  in  projection  No.  1. 

Projection  No.  3 

First,  all  prisoner  petitions  were  removed  from  total  appeals  filed.  After 
asuming  that  every  prisoner  petition  that  is  filed  in  a  fiscal  year  is  also 
terminated  in  the  same  year,  we  subtracted  prisoner  petitions  filed  from  total 
terminations  as  an  estimate  of  total  appeals  terminated  without  prisoner 
petitions.  This  technique  had  the  largest  impact  on  the  Fourh  Circuit — re- 
ducing needed  judgeships  to  two.  Terminations  per  judgeship  (T/J)  was 
determined  for  each  circuit  by  selecting  the  largest  number  of  terminations 
per  judgeship  after  prisoner  petitions  were  removed.  The  group  of  T/J's 
shown  below  was  more  homogeneous  than  the  set  based  on  total  terminations, 
but  still  should  not  be  represented  by  an  average,  median,  mode,  etc. 
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We  expected  this  group  to  be  more  homogeneous  than  the  first  two  pro- 
jections, since  some  of  the  impact  of  the  differences  in  docketing  and  case 
count  theory  were  removed  with  the  elimination  of  prisoner  cases.  Fourth 
and  Tenth  Circuits  experienced  the  largest  decreases  in  T/J  over  those  found 
in  Projection  No.  1. 

Projection  No.  i 

In  this  projection  we  imposed  the  highest  circuit's  performance  standard 
on  all  of  the  others.  The  method  consisted  of  dividing  the  eleven  values  of 
T(1975)  obtained  in  projection  No.  3  by  110.56 — the  termination  per  judgeship 
standard  for  the  Second  Circuit,  the  largest  of  all.  In  all  but  the  Second 
Circuit,  T/J  was  increased  while  T(1975)  remained  fixed.  As  a  result,  for  all 
but  the  Second  Circuit,  the  values  of  J  (1975)  were  reduced.  Second  Circuit 
remained  the  same.  Imposing  the  high  circuit's  standard  on  the  rest  of  the 
circuits  cannot  be  expected  to  produce  valid  results  unless  termination  statistics 
are  comparable  from  circuit-to-circuit. 

Projections  Nos.  5  and  6 

Within  each  fiscal  year  and  circuit  the  ratio  of  sittings  by  the  active  court 
to  total  sittings  was  calculated.  This  ratio  times  the  corresponding  number 
of  terminations  (excluding  prisoner  petitions)  was  used  as  an  estimate  of 
TERMINATIONS  OTHER  THAN  PRISONER  PETITIONS  THAT  CAN  BE 
ATTRIBUTED  SOLELY  TO  THE  ACTIVE  COURT.  The  result  is  denoted  as 
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TA.  In  other  words,  we  tried  to  back  out  all  work  performed  by  Senior  and 
visiting  judges.  After  calculating  TA(1975)  we  found  each  circuit's  best  termi- 
nation per  active  judge  (TA/J).  Then,  per  the  Subcommittee's  instruction,  we 
computed  an  average  TA/J  based  on  first,  the  high  four  circuits,  and  then, 
on  the  high  three  circuits.  Projection  No.  5  results  from  applying  the  high 
four  circuit's  average  TA/J  to  each  circuit's  TA(1975)  ;  projection  No.  6  is 
based  on  applying  the  high  three  circuit's  mean  TA/J.  Removing  visits  and 
Senior  judge  work  did  not  significantly  homogenize  terminations  per  judge- 
ship. Either  this  consideration  is  not  significant  or  our  method  of  using  sittings 
was  too  crude  to  detect  the  significance.  Both  averages  award  a  large  number 
of  judgeships  to  Second  Circuit.  There  appear  to  be  two  reasons  for  this. 
First,  Second  Circuit's  value  for  TA/J  is  larger  than  both  averages,  and 
second,  over  the  past  six  years  its  dependence  on  visiting  and  Senior  judges 
has  been  slight.  Fifth  Circuit  was  awarded  judgeships  on  the  basis  of  the 
screening  in  the  circuit.  Screening  drives  both  terminations  and  terminations 
per  judgeship  up.  The  technique  of  using  three  or  four  non-comparable  circuits 
to  generate  an  average  and  applying  that  average  to  these  plus  seven  or  eight 
other  non-comparable  circuits  is  questionable  from  a  statistician's  viewpoint. 

Projection  No.  7 

Here  we  attempted  not  only  to  recognize  all  prisoner  petitions  as  a  legitimate 
part  of  court  work  count  but  also  to  adjust  for  disparities  in  the  way  these 
are  handled,  especially  in  the  way  they  are  docketed  in  the  Fourth  and  Tenth 
Circuits. 

Today,  many  circuits  do  not  place  state  prisoner  requests  (or  denied  re- 
quests) for  CPC's  or  leave  to  proceed  IFF  on  their  regular  dockets.  Hence 
they  are  not  counted  in  yearly  caseload.  Fourth  and  Tenth  automatically  grant 
and  put  these  requests  on  the  regular  docket  even  though  in  many  instances 
subsequent  dispositions  weigh  up  to  no  more  court  effort  than  was  exerted 
by  those  circuits  which  did  not  docket  or  take  case  credit  for  what  was  a 
substantially  equivalent  procedure. 

Consequently,  in  projection  No.  7,  we  counted  all  state  prisoner  matters  in 
every  circuit,  whether  or  not  recorded  on  their  regular  docket.  Then,  on  the 
asumption  that  no  more  than  a  third  of  these  matters  result  in  judicial  time 
and  effort  of  any  significance — regardless  of  how  docketed,  or  whether  screened, 
summary  calendared,  law  staff  reviewed,  single  judge  reviewed,  or  what — we 
arbitrarily  credited  each  circuit  with  a  number  of  state  habeas  matters,  in 
each  of  the  five  years  covered,  that  was  exactly  one-third  the  sum  total  of  both 
their  regular  and  miscellaneous  docket.  "We  did  not  change  or  adjust  Federal 
prisoner  matters,  on  the  assumption  that  these  are  so  much  smaller  in  volume 
than  state  petitions  that  case  count  distortions  caused  by  variances  in  how 
they  may  be  handled  are  not  important. 

Finally,  because  we  do  not  have  prisoner  petition  data  earlier  than  1966, 
projection  No.  7  is  based  on  a  five  year  caseload  history,  one  less  year  than 
projections  No.  2  through  No.  6.  This  had  the  effect  of  enlarging  the  filings 
projection  for  1975. 

As  was  expected,  this  shorter  span  of  years  covered,  in  combination  with  the 
adjustment  theory,  accomplished  a  fattening  of  the  number  of  new  judgeship 
overall  (this  in  fact  became  the  largest  forecast)  without  giving  any  further 
increases  to  Fourth  and  Tenth  Circuits  (those  most  affected  by  the  adjust- 
ments)  over  judgeships  given  them  in  the  comparably  large  early  projections. 

Projection  No.  8 

This  is  not  so  much  a  projection  as  it  is  a  method  for  adjusting  the  number 
of  cases  filed  for  those  circuits  that  do  not  use  the  miscellaneous  docket  for 
handling  prisoner  petitions.  As  it  turned  out,  only  the  Fourth  and  Tenth  Cir- 
cuits were  affected. 

After  ranking  the  circuits  by  filings  irithout  prisoner  petitions,  total  filings 
(including  prisoner  petitions)  were  placed  along  side  the  rankings.  With  the 
exception  of  the  Fourth  and  Tenth  Circuits  the  ranking  of  each  circuit  was 
relatively  unchanged.  In  other  words,  whether  prisoner  cases  are  left  in  or 
out  of  filings  doesn't  materially  affect  any  circuit's  place  in  national  rank 
except  Fourth  and  Tenth.  This  would  seem  to  confirm  what  we  all  feel  to  be 
true,  namely  that  all  circuits  except  Fourth  and  Tenth  are  fairly  uniform 
in  their  prisoner  docketing  and  case  count  practice  and  share  a  comparable 
ratio  of  prisoner  matters  to  regular  workload.  Fourth  and  Tenth,  on  the  other 
hand,  extract  a  disproporitionately  high  case  count  from  prisoner  filings. 
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In  order  then  to  determine  how  many  prisoners  matters  we  should  expect  to 
find  on  Fourth  and  Tenth's  dockets  if  they  followed  practices  and  procedures 
more  like  the  other  circuits  we  adjusted  prisoner  caseload  in  these  two  circuits 
by  reducing  their  prisoner  petition  volumes  enough  to  put  them  in  exactly  the 
same  nationally  ranked  position  with  prisoner  petitions  included  that  they 
would  have  if  ranked  by  workload  without  prisoner  matters.  While  the  Fourth 
and  Tenth  Circuits  were  the  only  circuits  to  have  filings  reduced  by  eliminating 
portions  of  the  prisoner  petitions,  this  method  would  have  just  as  effectively 
pin-pointed  other  circuits  that  had  abnormally  high  ratios  of  prisoner  petitions 
to  total  filings. 

Judgeship  needs  in  this  projection  were  derived  in  the  same  manner  as  in 
projection  #2. 

CONCLUSION 

Until  some  realistic  allowance  can  be  made  for  the  differences  between  the 
circuits,  we  would  be  on  sounder  ground  if  we  based  our  estimates  on  standards 
that  are  determined  for  each  circuit  from  each  circuit's  data.  One  of  the  few 
things  that  statistics  is  firm  about  is  that  if  several  groups  are  heterogeneous 
then  any  analysis  must  be  performed  separately  on  each  group.  As  a  result, 
projection  #3  seems  to  be  the  best,  so  far,  since  it  is  based  on  data  with  some 
of  the  circuit-to-circuit  variation  removed. 

[The  actual  graphic  presentations  of  the  projections  are  available 
in  the  subcommittee  files.] 
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J.  C.  EXHIBIT  NO.  4 
SITTINGS  IN  ORAL  ARGUMENT  CASES  IN  THE  U.S.  CIRCUIT  COURTS  OF  APPEALS.  FISCAL  YEARS  1969-73 


Fiscal  year 


Total 
sittings 


Active 
judges 


Percent 


Senior 
judges 


Percent 


Visiting 
judges 


Percent 


1969. 
1970. 
1971. 
1972. 
1973. 


15. 137 

12.216 

80.7 

1,211 

8.0 

1.710 

11.3 

16,610 

13,687 

82.4 

1,428 

8.6 

1.495 

9.0 

17. 653 

14, 105 

79.9 

1,677 

9.5 

1,871 

10.6 

17, 520 

13,  262 

75.7 

2,348 

13.4 

1,910 

10.9 

19. 800 

14,672 

74.1 

2,435 

12.3 

2,693 

13.6 
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J.  C.  Exhibit  No.  5. 


Attached  is  a  series  of  tables  covering  appeals  judgeship 
workload,  updated  for  the  years  1968  through  1973. 

Referred  to  as  the  S  tables,  they  were  originally  submitted 
for  the  years  1950-1966  by  Mr.  V\Iill  Shafroth,  former  Deputy 
Director  of  the  Administrative  Office  of  the  United  States  Courts 
in  connection  with  tlie  Omniljus  Circuit  Judgesliip  Rill  for  1968. 
(See  '12  Federal  Rules  Decisions,  pp.  2^13-315). 

These  tables  provide  a  bridge  of  statistical  data  giving 
continuity  through  the  last  circuit  judgeship  studies. 


Prepared  by:   Operations  Branch 

Division  of  Information  Systems 
Administrative  Office  of  the 
United  States  Courts 
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Tabic  S-1.     United  Stntns  Court     of  Appeals 
District  of  Coliunbia  Circuit 

APPCALS   FILED,   TERMINATED  AND   PENDING 


Terminated 

after 

Fiscal 

Nuinbei'  of 

hearing  or 

year 

iad'.';oships 

Filed 

Tcrininutod 

Pendiiifj; 

submission 

1950.. 

9 

434 

432 

271 

240 

1951.. 

9  . 

394 

421 

344 

243 

1952.. 

9 

434 

473 

305 

303 

1953.. 

9 

i|21 

396 

292 

272 

1951k. 

9 

M72 

457 

307 

307 

1955.. 

9 

437 

476 

258 

314 

1956.. 

9 

537 

483 

322 

338 

1957.. 

9 

498 

507 

313 

3iiC 

1958.. 

9 

i|76 

540 

249 

399 

1959.. 

9 

5M0 

507 

282 

352 

I960.. 

9 

505 

534 

253 

354 

1961.. 

9 

527 

518 

262 

333 

1962... 

9 

601 

519 

344 

S26 

19G3... 

9 

713 

593 

459 

353 

19GII-.. 

9 

624 

f02 

ii-91 

398 

1965.. 

9 

558 

626 

433 

i|2G 

1966.. 

9 

702 

674 

451 

448 

1967. .. 

9 

689 

524 

510 

'115 

196S... 

9 

839 

633 

711 

392 

1969.. 

9 

954 

755 

909 

'159 

1970... 

9 

1 

,003 

901 

1 

,011 

461 

1971... 

9 

931  . 

889 

1 

,053 

545 

1972.. 

9 

1 

,034 

8G7 

1 

,220 

45  b 

1973.. 

9 

1 

,143 

1,0/i 

1 

,292 

dOI 

NOTE:      Besinnirrj,  in  19: '2,   nu.iiber  of  easGs   filed   and  ttrojiiinated  arc 
reduced  by   ea^cs   dispos^jd  of  I;y   coi-oolidj tion. 

Adcliticnrl   jud,'j,c;'-.hipr.    a;'c    first  counted   in    LiiC   fir.cal   yeat  followinjj 
the   year  of  passa;4e   of   ti.e   judgeship   bill. 
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Tablu  S-S.   Uui.tca  StaL-c's  Cuiiri:  ol'  Api)c>u].s 
District  of  Coluinbia  Circuit 

PRISONER  PLTITinNS  IN  TUr.  DISTRICT 
COURTS  AND  PRISONER  I'CTITION  APPEALS 

Prisoner  Petitions  -  District  Courts 


A 

1.1  cb.ntrii 

cts 

Distr 

ic 

t   of 

Colunil)ia 

Fir.cal 

U.    S. 

Private 

U 

.  s. 

Private 

vear 

Tn:-,il 

CHrtrs 

_oasc;s 

T<r(:,!l 

c 

.'.'ji?';l 

(Tii'>n.n 

lOGO... 

2,177 

1,305 

872 

* 

414 

•/; 

1903... 

7,888 

2,559 

5,329 

992 

671 

321 

19GG... 

8,S40 

2,292 

6,248 

1,017 

721 

296 

1967... 

10,^33 

2,639 

7,80H 

1,093 

6G2 

431 

19GH... 

11,152 

2,851 

8,301 

851 

519 

342 

1069... 

12,92l^ 

3,612 

9,312 

724 

508 

216 

1970... 

15,997 

'^,185 

11,812 

600 

412 

188 

1971... 

16,256 

1,121 

12,145 

509 

329 

180 

1972... 

15,M7G 

L|,179 

11,297 

504 

3:14 

160 

1973... 

17,218 

i+,535 

12,683 

643 

454 

189 

Prisoner  Appeals  -  Court  of  Appop.ls 
All  circuits  District  of  Columbia 


Fiscal  U.  S.  Private 

year 2^'li:ll-  I-l'llI^  ca.--^ps  ToL'aL 

19G0...  290  179  111  * 

19G5...  1,027  i|22  605  58 

19GG...  1,105  382  724  82 

1967...  1,335  421  914  104 

1968...  1,7:13  485  1,248  57 

19G9...  2,093  670  1,423  89 

1070...  2,4G1  818  1,543  96 

197] 2,535  870  1,565  72 

1972...  2,621  800  1,731  47 

1973...  2,834  1,001  1,833  39 
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Private 

rr 

ises 
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21 

70 

12 

83 

21 

43 

14 

72 

17 

76 

20 

48 

2'\ 

38 

9 

27 

12 
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Tal)lc  S-1.   Unitod  Stat-cs  Court   of  Appeals 
First  Circiiit 

APPEALS  FILED,  TCRMINATLD  AND  PENDING 


Fiscal 

Na^lber  of 

y_par 

_iude.Gships 

Filed 

Term  mated 

1950... 

3 

67 

86 

1051.. 

3 

80 

77 

1952... 

3 

81 

74 

1953.. 

3 

83 

79 

1954... 

3 

lOG 

111 

1955... 

3 

153 

12  i| 

195G.. 

3 

127 

141 

1957.. 

3 

IIM- 

118 

1958... 

3 

HI 

lis 

195i).. 

3 

142 

r.'3 

I960.. 

3 

15'i 

134 

13GL.. 

3 

mc 

172 

1062.. 

3 

154 

148 

1953.. 

3 

133 

131! 

19C.ik. 

3 

17  9 

156 

1955.. 

3 

193 

180 

15 GC.. 

3 

170 

199 

1967.. 

3 

181 

126 

1968.. 

3 

2u'l^ 

193 

1960.. 

3 

204 

190 

1970.. 

3 

238 

23S 

1971.. 

3 

359  , 

326 

1972.. 

3 

387 

351 

1973.. 

3 

■   351 

330 

Tcrininated 

after 

hearing  or 

idinp; 

submii  j;siun 

22 

69 

25 

53 

32 

60 

35 

67 

30 

79 

59 

90 

45 

98 

41 

87 

34 

73 

57 

69 

77 

89 

51 

1C3 

57 
55 
79 

92 
63 

77 

O  - 

97 

97 
130 
166 
197 


97 

115 
158 
114 

J- Jo 

135 

162 
222 
253 
223 


NOTE:   T!e-,lnn:n;i  in  1962,  r.a;nl.er  oL'  caLc=!s  filed  an.:   teriuiiiated  are 
reduced  by  cases  disposed  of  by  consolidation. 

Additional  .iiid;.-eRhips  are  first  counted  in  t!ic  fiscal  year  folLov.'in;: 
the  year  of  passaye  of  tlic  jud;^eL:lilp  oiJ]. 
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Taljli-   S-5.      l)ii;i:('fl   Sl:.il(<s   C.mwt  ol"  Appua  Ls 
First  Circuit 

inM:soNr,R  pi;Tr.i'ioNS  in  tiii-  district 

COURTS  AND  UaSONER  I'UTITION  APrCAf-S 

Prisoner  Petitions  -  nistrict  Courts 
All  disL-ricts First  Circuit 


Fiscal 
ycar^ ._ 

Tr)tnl_ 

U.    S, 
r:<srr~ 

PrlvaLc 
o;'.r;rs 

li'JLUi 

U.    R. 

C.ISC3 

PrlvaLc 

1960... 

2,177 

1,305 

872 

24 

5 

19 

1905... 

7,888 

2,559 

5,329 

100 

32 

68 

1960... 
1907... 
1908... 

]9n9,,. 

1970... 

8,5i|n 
10,M33 
11,152 
12,92n 
15,997 

2,292 
2,639 
2,851 
3,612 
4,185 

6,2M8 
7,804    ■ 
8,301 
9,312 
11,812 

99 

84 

125 

155 

228 

24 
25 
36 
54 
78 

75 
59 
89 

ini 

150 

1971... 
1972... 
1973... 

16,265 
15, '170 
17,218 

M,121 
4,179 
4,535 

12,145 
11,297 
12,683 

302 
347 
298 

80 
68 
77 

222 
279 
221 

Prisoner  Appeals  -  Court  of  Appeals 
All  ciirouits  First  Circuit 


Fiscal  U.  S.  Private  U.  S.  Private 

year ToLmI  ca;u-s  case's  Total  c.^se5.  Jl^lUP^L- 

1960...  290  179  111  5  4  1 

1965...  1,027  1-122  605  18  11  7 

1905...  1,1D6  3S2  724  16  5  11 

1957...  1,335  421  914  13  6  7 

1903...  1,733  485  1,2M8  13  9  4 

1909...  2,093  670  1,423  22  9  13 

1970...  2,1161  818  1,643  34  15  19 

1971...  2,535  870  1,005  50  19  31 

1972...  2,0^M  890  1,731  64  24  40 

1973...  2,834  1,001  1,833  48  14  34 


"Not  Available 
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Tabic  S-1.      United  States  Court     of  Appeals 
Second  Circuit 

APPEALS    FILCD,    TCRiMlNATCn  AND   PENDING 


Te 

rminatcd 
after 

Fiscal 

Number  of 

he 

a ring  or 

vcar 

:\ii^ 

'ict'.hiipr. 

riled 

Tl' rminatcd 

Pcnd  in^j; 

su 

IjinisK-.i'.n 

1950.. 

6 

318 

355 

87 

292 

1951.. 

6 

351 

31'. 

129 

258 

1952.. 

5 

350 

3'iy 

130 

28G 

1953.. 

6 

352 

359 

113 

296 

1954.. 

G 

3GG 

325 

1^4 

264 

1955.. 

6 

518 

453 

282 

349 

1956.. 

6 

4G2 

480 

264 

359 

1957.. 

6 

533 

1159 

338 

351 

1958.. 

6 

506 

506 

338 

349 

1959.. 

6 

520 

511 

3M7 

330 

19.30.. 

6 

582 

554 

375 

352 

1901.. 

G 

G74 

6C3 

385 

?93 

1952.. 

9 

555 

526 

415 

64 

1963.. 

9 

G67 

6G9 

413 

440 

1964... 

9 

680 

623 

470 

417 

1965... 

9 

778 

716 

532 

427 

1956... 

9 

793 

70S 

G17 

42  S 

1967... 

9 

828 

808 

637 

475 

1958... 

9 

858 

88/ 

508 

M48 

1959.. 

9 

1,112 

781 

939 

495 

1970... 

9 

1,164 

930 

1,105 

500 

1971... 

9 

1,343  , 

1 

,491 

957 

951 

1972.. 

9 

1,293 

1 

,559 

G81 

897 

1973... 

9 

1,61-13 

1 

,396 

923 

958 

NOTI.):      Bcr-jinninp;   in   1952,   nuniljor  of  cases    filed   and  tcrrninai 
reduced  by  cases   disposed  of  by  consolidation. 


:d  are 


Additional  judgeships  are  first  counted  in  the  fiscal  year  follovvinr; 
the  yea_'  of  passage  of  the  judgeship  bill. 
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Tabic   S-S.      U;i.fL-('(l    Sl-.it.rv;   CoiirL'   r.T  Aijpcul.s 
Second  Circuit 

PltlSONrU   n-TITIONS    IN  Tin;   DISTRICT 
COUJIT.S   AND   PiaSONCR   I'LTITION  APPHALS 


Prisoner 

PuLi tlons 

-  Distric 

t  Courts 

All  disl-ri 

cts 

Second  Cirruit 

ri.Sf-al 

U.  S. 

Pfival-i! 

U.  S. 

Pr.i\',-iL"C! 

ynar 

Tol-.-il 

n:\S:£jl 

oas:.'s 

Tn_L_,iT 

cases 

nascvi 

I'JGO... 

2,177 

1,305 

872 

368 

154 

214 

JOCIS... 

7,888 

2,559 

5,329 

932 

201 

731 

19G6... 

8,540 

2,292 

6,248 

637 

69 

568 

1967... 

10,L^33 

2,639 

7,804 

783 

118 

665 

19G8... 

11,152 

2,851 

8,301 

944 

179 

765 

1909... 

12,921+ 

3,612 

9,312 

1,159 

246 

913 

1970... 

15,997 

i+,185 

11, 8i:; 

1,427 

256 

1,171 

1971... 

16,266 

M-,121 

12,14  5 

1,745 

287 

1,458 

1972... 

15,i|76 

t|,179 

11,297 

1,656 

270 

1,386 

1973... 

17,218 

4,535 

12,683 

1,755 

314 

1,441 

Prisoner  A.ppeals 
All  circuits 


Coii.-t:     of  Appeals 
Second   C ircui t 


Fiscal 

U, 

.  S. 

Private 

U.  S. 

P rival 

year 

Total 

Cj 

ires 

ca.-ns 

Totn  1. 

cases 

caso_s 

1960... 

290 

179 

111 

46 

16 

30 

1965... 

1,027 

422 

605 

80 

24 

56 

1966... 

1,106 

382 

724 

5G 

12 

44 

1967... 

1,335 

421 

914 

70 

22 

48 

1968... 

1,733 

485 

1,248 

106 

33 

73 

1969... 

2,093 

670 

1,423 

167 

52 

115 

1970... 

2,461 

818 

1,643 

219 

58 

161 

.1971... 

2,535 

870 

1,665 

202 

79 

123 

1972... 

2,621 

890 

1,731 

155 

52 

93 

1973... 

2,834 

1 

,001 

1,833 

169 

74 

95 

•■'•'Not  AvailoJjle 
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Tab]c  S-1.   UnilL'd  Statec  Court  of  Appeals 
Third  Circuit 

APPEALS  FILr.n,  TERMINATED  AND  PENDING 


Fiscal 

Number  of 

ycav 

ju_(2^c_s_hjj33_ 

19S0.. 

7 

1951.. 

7 

1952.. 

7 

1953.. 

7 

195Lt.. 

7 

1955.. 

7 

195o.. 

7 

195  7.. 

7 

195  3.. 

7 

19^ ^.. 

7 

19G1.. 

7 

19G1.. 

7 

19G2., 

8 

1953.. 

8 

19GII.. 

8 

1965.. 

8 

1956.. 

8 

19G7.. 

8 

19GS.. 

8 

19f.9.. 

9 

1970... 

9 

1971.. 

9 

1972.. 

9 

1973.. 

9 

Terminated 

after 

liearin.i?;  or 

rjiod 

Terminated 

Pendinf.'; 

tiubnn.sK  ion 

236 

30'^ 

135 

237 

271 

264 

142 

211 

282 

279 

145 

228 

293 

295 

121 

249 

255 

273 

103 

231 

309 

265 

147 

219 

272 

278 

141 

221 

272 

284 

129 

201 

330 

315 

144 

2:.4 

293 

295 

142 

231 

290 

294 

144 

200 

334 

309 

169 

207 

M-03 

323 

254 

225 

35i| 

328 

280 

212 

368 

384 

264 

275 

M-L|t|- 

357 

351 

243 

1+82 

461 

372 

321 

609 

494 

487 

339 

5G.I 

508 

440 

347 

612 

537 

515 

329 

972 

621 

866 

324 

7ia  , 

723 

861 

426 

912 

93i|- 

839 

675 

1,020 

1,104 

755 

723 

NOTE:   Bef-iinniniJ,  in  1962,  nuinb^.^r  uf  jasos  filed  and  terminated  arc 
reduced  by  ca-es  dispo^ud  of  by  consolidation. 

Additional  judgeships  are  first  counted  in  the  fiscal  year  following. 
the  year  of  pa.ssa^;e  of  the  judgesliip  uil]  . 
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Tabic   S-5.      UiifLfd    SL.iLus   Court   of  Appeals 
Third  Circuit 

ruisoxr.ii  I'CTiTKiNS  IN  Tin:  district 

COURTS   /\i\'D   I'RlSONr.R   I'KTITIOM  APPEALS 


Prisoner 

PGtitionn 

-    Distr. 

lot  Courts 

Al]    distr- 

i  c  L's 

Thirci   Circ^uit 

r  isoii 

T.rLvil 

U.   S. 
oaso:'. 

Pi'ival.c 
oar.ps 

Tol:aJ_ 

U.    S. 
eat-M.'s 

Pr.i.vate 
c:a.Mr<s 

1900... 

2,177 

.1,305 

872 

117 

45 

72 

19GS... 

7,888 

2,559 

5,329 

503 

106 

397 

19GG... 
19G7,    . 
]9G8.     . 
19G9      . 
1970    .. 

8,5'10 
10, 4- -3  3 
11,152 
12,92t| 
15,997 

2,292 
2,639 
2,851 
3,612 
M,185 

6,248 
7,804 
8,301 
9,312 
11,812 

719 

789 

943 

1,303 

1,4-84 

65 
127 
139 
152 
244 

65'^ 

662 

804 

1,151 

1,240 

1971  .. 

1972  .. 

1973  .. 

16,266 

15,476 
17,213 

4,121 
4,179 
4,535 

12,14  5 
11,297 
12,683 

1,435 

1,0S7 

880 

26G 
229 
200 

1,169 
860 
680 

PrisoMcr  i\ppnals   -   Courl;     of  Appt;al3 
A I  I     circuits      Third   Circuit 


FisGC  i.  U.S.  Private  U.    S.  Privale 

ycai^  Total  casu^s  ca:',es  Zl2'^'lL  cases  cases 

19G0.,.  290  179  111  11  7  4- 

19G5...  1,027  422  605  54  13  41 


1966...  1,106  382  724  48  13  35 

19G7...  1,335  421  914  85  20  65 

].9G8...  1,733  485  1,248  101  22  79 

1969...  2,093  670  1,423  119  31  88 

1970...  2^t61  818  1,643  169  33  136 

-1971...  2,535  870  1,665  209  C9  140 

1972...  2,621  89U  1,731  166  61  105 

1973...  2,834  1,001  1,833  175  62  113 


"Not   \v ail able 


U. 

,    S. 

Total 

cases 

11 

7 

54 

13 

48 

85 

101 

119 

169 

13 
20 
22 
31 

DO 

209 
166 
175 

C9 
61 
62 

166 


CI 

Hi 
<-. 

O 


s 


u 


o 


CO 


< 


•p 

J 

tl 

< 

— > 
CI 

'fA 

C  J 

,< . 

(/) 

+J 

\A 

.'-J 
rj 
.[J 
CO 

V 

u 

•H 
CJ 

t! 

'w 

J 

c; 

u 

t-i 

•H 

j> 

r 

h-: 

S 

H 

o 

^-J 

a 

L'J 
1 

CD 

CO 

a:; 

C) 

r.j 

r-! 

C) 

-U 

CJ 

(-! 

H 

CJ 

l-l 

H 

C/J 

1-1 

Q 

w 

H 

H 

(/) 

s 

t,1 

r= 

CJ 

H 

r 

V< 

c; 

U 

ri 

c3 

.-1 

a. 

(' 

Pj 

c 

<; 

■rl 

til 

T-l 

o 

^t 

o 

H 

P-. 

UJ 

o 

o 

■I  J 


(/> 

.-1 

( — ' 

•rl 

:.) 

O 

•H 

D 

CJ 

C 

tj 

•H 
O 


o 


rj  ■■-■: 

ri    f. 


y- 


CJ  ;i 


m  —   ^  r\j  m 
r\i  ro  ro  lD  no 


r-i  Ln  CO  o  r\j 
1^  in  ld  cTi  en 


:^  o  1^  en  1^ 
CO  o  rH  m  o 
.— !  r\j  (M  r\j  CM 


zJ-  CM  r-^  H  CO 
i.r,  r\j  rr  lTi  L.T 
c\}  CM  rj  CM  OT 


m  r^  C2  CO  c\i 

m  i-  oj  m  I— ; 
CM  c\i  rsi  r\i  (T~. 


h^  CM  CO  iP  iD 

en  C3  en  o  r."i 
rj  m  ro  ^  o 


ID  r-i  =-  o  1^ 
lD  00  iTi  C-.  — 
c\i  CM  CM  rvj  m 


CO  r-^  LO  un  r^ 

CO  r-;  lTi  cT'  C"J 
ro  J-  ^  ^  t^ 


r-  d-  r^  ^  iL" 
CM  m  PI  fi-;  fn 


=~  tri  lTi  '^  OD 
m  ro  rr;  rn  3" 


r^coocicoco       oocccocncn 


-H  r  1  ,-i  H 


CO  r-. 
1.3  ej 


H  r    i    rH   . 


1^  CO  .—I 

I--    CM    OD 

rH  CM  rM 


>^ 

^ 

r^ 

-d 

• 

a 

H 

o 

fvi 

d 

rH 

-d 

*» 

a 

H 

IH 

C 

CJ 

CJ 

^ 

en  cTi  00 

CO    r-i    CO 

^  lO  in 


rH  rH   ;* 

en  CD  o 
J-  1-0  in 


O 

to 

CJ 

JJ 

rH 

r:l 

• 

a 

(M 

d- 

^ 

H 

CJ 

(d 

a 

t^  lO  ro  t-^  rl- 

eo  cv 

C    -1^     rH 

Ci  ro 

ro  o  :7   :±  O 

~  rr-, 

lO  rH  cn 

ir.  CTi 

o  tD  1^  i~-  r^ 

r-.  CO 

r~-  i~-  CO 

.— :  rH 

r-^   i-i   •-{ 


o 


CO    en    rJI 
O   CM    — 

eC  r^  CO 


o 
m 

CM 


rH 

a 
■p 

c; 

^ 

LT, 

o 

^o 

rH 

o 

--t 

r^ 

un 

m 

CO 

CM 

CO 

1 — ' 

rvj 

1-^ 

o 

CO 

rH 

rr 

t  fl 

en 

o 

r^ 

r~^, 

ro 

CO 

CO 

o 

en 

m 

(~, 

(-. 

m 

m 

CM 

CD 

•-^ 

u 

V-! 

** 

« 

«\ 

ft 

r 

L-l 

■P 

rH 

rH 

rH 

rH 

•-{ 

, — ' 

CO 
CM 


G  CJ 


•      »      • 

r-l    CM    ..'1 
I--    I--    1   ~ 

rj 
;i 

fl    C5    c 
.H   ^   r-l 

r; 

CJ    rl      O 


CJ 


o 

CJ 


•H 

en     • 


Cm 

r! 

o 

o 

in 

f^ 

« 

CJ 

o 

^ 

a 

■3 

>, 

p; 

j:3 

D  i.-t 

r-« 

o 

+J 

■^ 

n 

u 

fNJ 

■J3 

*^ 

CJ 

n 

.H 

V) 

•H 

.g 

'L> 

f< 

-r, 

a 

C 

'>^ 

•ri 

i 

•ri 

f.l; 

■•1 

CJ 

;j 

CT 

■M 

[  ) 
C  1 

167 


TiO)]p   S-I.      United   States   Cout-ts;   of  Appeal; 
Fourth  Circuit 

APrCAr,S    FILLn,    IT.KMINATCD  ANU   PENDIKG 


Terminated 

after 

Fiscal 

Nu;,ibcr  of 

hearin.e,  or 

ycnr 

judjL'.^sh  i.ps 

F: 

Lied 

Terminated 

Pendiufj; 

subnii  ssioii 

19 SO... 

3 

19G 

209 

63 

171 

195.1 

3 

173 

177 

59 

14G 

1952... 

3 

173 

163 

69 

131 

19S-:J... 

3 

1G7 

173 

59 

152 

19  SM-... 

3 

210 

20G 

G3 

169 

1955... 

3 

2no 

200 

G3 

175 

1956... 

3 

?.T.l 

2  no 

68 

18G 

1957... 

3 

2.18 

208 

73 

179 

loss... 

3 

22G 

235 

69 

ISi^ 

1950... 

3 

223 

210 

82 

176 

1  '^  ''•  r . . 

3 

2?M 

?J'\ 

92 

177 

lOGi!!. 

5 

250 

2'i2 

.1  00 

17'l 

IQf'?.. 

5 

292 

251 

ii;;. 

202 

ir.G.T... 

5 

352 

359 

.13I1- 

2'I7 

lO'.VI... 

t; 

WO 

38H 

200 

250 

1965.. 

5 

5C8 

H67 

301 

266 

lOGC. 

5 

569 

1455 

M05 

277 

1967.. 

7 

727 

052 

'180 

31^8 

I9i:.-:... 

7 

01-^5 

t,.'5 

6J.J. 

3M2 

-L  -^     •  •  • 

7 

1 

,030 

1 

,030 

Ol7 

300 

-.970.. 

7 

]. 

,003 

J. 

,r.-M 

650 

3'!  5 

19".!  .. 

7 

1 

,132 

[ill 

817 

i;r;i5 

,T?7;'.. 

7 

1 

,307 

1 

,2^9 

825 

861 

lO/S.. 

7 

■  1 

,52u 

.1 

,627 

722 

1,168 

NOTE:      F!?;.';ini.;  ii;;';   in  1962,   nuinb'-o  oC  case?;    I'ilcd   no-.i  termincitcd   are 
reuuctjd  hy  east^-;   dieposed  of  by   con,  olidcitjon. 

Adc'itic!',;;:"'.   ji.i.d;.'.c:-)T.ip:--    are   .rir.'^t   cciuitnl    in    '.'he   fi.'^aci  y.;ar  .^"oLlov-iii;., 
the  yeni'  of  pautiai.';e.  of  the  ,jud:-,er.ii.'p  I'ili. 
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Tciljlc  S-S.      UnfLcd   SImLl-:;   ('.n\\\'\:  ,,|."  A).)pc:nls 
Tourtli   Circ^iJ.t 

l'RIPf)Ni:R   i'i:TITT()NS    IH   Till:   DISTRICT 

couiiTS  a:j)  prison):r  w.titidn  ai'I'ijals 

Prisoner  rotltlons   -   Dii^trxct  Courts 
All    clisL-ricL-s  Fourth  Circuit 


J'iscal 

n, 

.    S. 

Private 

U.    S. 

Pri.vatc 

yoar 

Tn_ha 

a 

ir;os 

r:i:.i'^ 

Total 

iMyr.'s 

cnser. 

lOGO... 

2,177 

1. 

,305 

872 

111 

33 

78 

].OGS,.. 

7,888 

2 

,559 

5,329 

929 

155 

771+ 

19GG. ., 

8,5'l-0 

2, 

,292 

G,2i|S   ' 

l.lMl 

122 

1,019 

19G7,  .. 

10,U33 

2 

,G39 

7,8m 

l,2't8 

V'rb 

1,102 

19G8    .. 

ll,ir,2 

2, 

,851 

8,301 

1,5'I0 

123 

1,'I17 

1969    .. 

12,9211 

3 

,612 

9,312 

- 

- 

- 

1970.  .. 

15,997 

'r 

,185 

11,812 

1,900 

262 

1,638 

197J  , .. 

16,2G6 

n. 

,121 

12,111-S 

2,067 

269 

1,798 

1972... 

15,l^7!l 

4- 

,179 

11,297 

2 ,  21 5 

21'J 

1,996 

1973... 

17,218 

M 

,535 

12,633 

2,363 

271 

2,092 

Pr; 

LsoiiGir 

Appcalfi   - 

-   Court     o 

.;;■  Appeal: 

s 

AT 

1 
U 

ojVrovri 

tr, 

Jnu 

rth   Circi 

U.    S. 

lit 

Fiscal 

.    S. 

PpivatG 

Private 

year 

Total 
290 

n; 

ASO:; 

c;v;(  s 
111 

Tot.n. 
35 

17 

e  :;■.;('. s 

1900... 

179 

18 

1905... 

1,027 

Lf22 

505 

219 

39 

180 

19GG... 

1,106 

382 

72i| 

21+7 

38 

209 

19G7... 

1,335 

M21 

9JI1 

32? 

38 

284 

19G8... 

1,733 

1185 

1.2ii-3 

51') 

50 

M-65 

19G9... 

2,093 

670 

l,i|23 

610 

70 

5L+0 

1970... 

2,i|61 

818 

1,G113 

591 

7i| 

517 

1971... 

2,535 

870 

1,GG5 

5i|9 

81 

1+G8 

1972... 

2,G21 

890 

1,731 

615 

P.  3 

532 

1973 . . . 

2,83'l 

1 

,001 

1,833 

7 '18 

110 

638 

"Not  Availaljlc 
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Tabic   S-1.      UnitLcl   States   Court      oJ."  Appeals 
Fifth  Cir-ii.it 

Al^ri;ALS   FTLCI),    TERiMINATCn  AND   PENDING 


Fiscal 

Nurubrr   uf 

year 

^iicl.'/.cshjps 

19b0.. 

T) 

1?S.,... 

6 

1952.. 

6 

1953.. 

6 

195!:.. 

6 

195    .. 

7 

195    .. 

7 

195-.. 

7 

1'j5;=.. 

7 

195!).. 

7 

19(-C.. 

7 

19G1.. 

7 

1902.. 

9 

1903 . . 

9 

ic-.y.  .. 

9 

19G5.. 

9 

19G0... 

q 

19G7... 

13 

196S... 

13 

1959... 

15 

197C... 

15 

1971... 

1  - 

1972... 

15 

1973... 

15 

Fj  1  ed 


4G3 
'!21 
M52 
481 
510 


527 
511 
595 
530 
555 

577 
G3u 
703 
852 

1,01:; 

1,037 

l,Ci'il 
1,132 

i,3'i:; 

l,f)il3 

l,92n 
2,122 
2,537 
2 ,  Gi5 


Terr,u'n:xtccl 

Ft, 

nclin 

IH8 

2i|9 

358 

312 

M-LI-S 

321 

i+Cl 

261-1. 

4S9 

285 

554- 

258 

5Mi^ 

225 

553 

267 

55!V 

2 '13 

54G 

2.,2 

550 

27'J 

509 

^Ou 

575 

523 

750 

G3U 

902 

73S 

-8i|2 

933 

970 

1 

,00'l- 

1,112 

-L 

,0211 

1,21!  5 

1 

,127 

1,4  9  J. 

1 

,28i|- 

1,801 

1 

,'107 

2,0C-T 

1 

,';3m 

2,335 

1 

,  53u 

2,522 

1 

,729 

Teiwinatcd 

after 
hearing  or 
siibi'.vi  ssion 

3'I0 
280 
369 
431 
4-03 

467 
i|72 
'll'l- 
M67 

mo 

'1-3  S 
'105 
4GG 
5G2 
702 

621 

70-; 

SIM 

9i:2 

1,157 

1,H'IC 
l,7i:S 
1,377 
2,092 


KO'lE:      ;;c:..-iri;i.i;i;^^   .iu   .iCG^',   UlIkLgv   of  car.o-,    filed     and  terminated   arc 
reduced  by   cases   dispcscd   ol  by   consoiidatxon. 

Additional  judyci^hip;-;   are  first  counted  in  tlie  i'iscal  year  followinj; 
th;:  year   of  passa-e   u£  the   ju";,;chhjp   bill. 


174 


r/1 

K 

H 

Z 

o 

<b 

5?; 

C) 

M 

H 

H 

CO 

a 

cn 

M 

D 

o 

(fl 

H 

^ 

q 

Q) 

(?; 

CH 

u 

Q4 

CJ 

< 

a 

IH 

o 

i-1 

o 

-p 

u 

u 

:3 

:^. 

o  ^ 

O    .H 

!^  3 

H 
M 

F^  f^ 

„_ 

■t-'    -H 

^    U 

-^ 

CO    ^ 

P-i 

H 

^•fVl 

M 

•H 

H 

§ 

M 

» 

U 

CM 

H 

1 

^ 

cn 

u 

0 

H 

§ 

-a 

c 

H 

M 

CO 

w 
a 

Q 

'^ 
Pi 

Q 

t4 
M 

iu 

CO 

w 

CO 


CD 
CJ 
t' 


■p 

•H 

-) 

.H 

CJ 

rt 

Vj 

•H 

^, 

n 

ai 

+j 

X. 

C 

•p 

M 

LTl 

Vi 

JJ 

H 

r-l 

"J 

r) 

C) 

U 

J-i 

H 

0) 

rj 

■P 

C 

M 

•H 

x; 

CJ   o 
•nl 


O 

?i 

(n 

tj 

•d 

0) 

Pi 

> 

fj  a 


en 

00 

m 

CTi  •-!  .-1  O  O 

(-  CM  CO  lo  r^ 

LTl  m  CTi 

r^ 

t^ 

ID 

UD  00   CX)  CI   o 

C\]   (M   00   I^   1X3 

ID  LTl  =t- 

00 

o 


00  rH  ra  ;J  o 
ID  r^  r^  r^  00 


m  CO  00  m  CM 

CO    CO    t^    CO    CO 


^  ^D  :i' 

1-^   UD   e3 


lTi 

CM 

o  00  in  r\j  i.n 

(^  r^  :i"  o  00 

in 

i-^ 

03 

CTi  1-^  ci  H  H 

r-i    CO    O    n-l    CNJ 

rH 

CO 

t^ 

r~ 

o  m  CM  o  I-- 

m 

o 

CM 

r^ 

m  o  lTi  ^1  m 

P 

in 

in 

tD  r^  00  o  o 

n 

•<    *- 

H 

rH    .H 

CI  ^ 


rH  CM  CO  CO  ;±  CM  t^  iJ^ 
:±  iT)  rt  i'  c\J  c^J  (^  >H 
O  ^   rO  O  CI  rH  lT,  IC' 


CM  en  lo  en  o 

LO   lD   ID  iD  CXi 


^ 

o 

in 

en 

:i-  r-.  cn  CM  — 1 

en 

rn 

en 

cn 

o  CO  m  1 — ^  CM 

+j 

CO 

in 

00 

rvi  Ln  o  J  r\i 

o 

(M 

cri 

ro 

:±  ;d-  in  m  ID 

r-  oi  cn  cn  cn 


H   H   rH   -H   rH 


^omocn       oooi^ 
oococncno       Hcocr 

rH  rH    H    H 


cocn^^LD  r^cMco 

=)-    CD    CM    ro    CO  rH    CD    CO 

un  o  CM  ro  lO  J-  rH  cm 

CD  i'^  00  cn  c  rH  m  ri- 

H  r^   H    rH 


cn  CO  ot  I  o  lt)       lo  ld  cn 

rH    rH    r-J    rH  rH    rH    rH 


in 

CO 

.  00 

CO  00  CO  CO  CO 

CD 

CD 

CD 

CD  1^  r^  r~  r^ 

CO  CO  00  I-  r~- 

1^  00  00  ci  cn 


r-~  i^  1^ 

cn  ct  cjt 


O  in  o  rHrvimzJ-io  oi-cooo  rHCMrn 

in  cn  CO  cj~i  CD  CD  CD  CO  cn  cd  ci  ciT  i^  r^  i-    c-^ 

ci  oi  en  cn  ui  c-i  o>  oi  c">  o  cn  <^  cn  cn  cr  -ti 

H  rH  rH  r  ;    H    rH    rH    rH  rH    r-|    ,-|    rH    -  H  rH    r-|    .H 


CJ  to 

O    ft 

in 

0) 

§:d 

1/3 

P   CO 

d 

cn  CJ 

o 

C   to 
•H  ro 

to 

i-* 

c 

^  -n 

•H 

a 

O 

37j 

t3 

rH 

p 

t;  o 

■P 

M  -H 

■p 

"3 

•H 

t 

fn 

•  tS 

r-{ 

• 

cn  13 

rH 

>x  in 

CD   t:3 

•H 

-a  0, 

o 

^ 

•H 

rH    CJ 

'd  ^ 

CD 

CJ   cn 

o  Ti 

---1 

o  a 

■p 

iJ 

a  to 

A 

-d  'd 

o  a 

'H 

ty  3 

in   U 

0 

l^l    T-l 

cn   o 

rH   t^H 

o 

C)  tH 

CU 

"0 

;-.  o 

e  ^ 

d 

rt 

O    CJ 

0:1 

^4 

u  ^ 

'? 

ft  <y 

Cn  H 

•H  ,Q 

ft 

■C.    C; 

■d 

cn  :j 

c     • 

':  1 

CJ    fJ 

•H  r-j 

0 

L--0 

t^     CJ 

li  >< 

o   O 

'  * 

d  /: 

ft  >> 

ii 

•■-) 

CJ 

M 

V    rH 

>i 

Sj     r- 

r^    n 

a  -H 

JJ    O 

.'J 

C4'3 

c--? 

_  :^ 

•H 

a-H 

'.;j 

-^  > 

C  '« 

O  -H 

•H 

to 

rH  -d 

ti    U 

•H 

S  -i^ 

•-i 

Ch   ri 

rd  -:-> 

-; 

J^ 

b 

CO    o 

rd    '•'-' 

rH 

CJ  ■'--■ 

01    o 

1 

CO  a 

CO 

0 

rJ  ^ 

CO  'H 

-i 

O 

re)  ,-H 

«\ 

ft  ti 

fJ 

l+H    R 

,G 

d 

O    O 

rj 

a 

•H 

U  Ti 

>. 

u  ■:-! 

CJ  n 

CJ   rJ 

5   O 

r^  ^•J 

a 

.  ' 

7:  -H 

Vi    c 

J 

;3  H 

r-(     -0 

.'J 

G    O 

rH 

•-H 

CO 

•H    C^i 

.  4 

-  C 

rO  .::; 

CM    O 

■P 

0 

CD    fJ 

Ti 

•■; 

cn 

•r^     U 

■•  ■* 

rH        1 

-:  -H 

-> 

CO 

^ 

c "" 

CJ  -d 

•.-1 

•H  Uh 

tP  c-J 

o 

•V    C/j 

J 

M 

:J  CO 

•rH     CJ 

1-3    C3 

.■  J 

ft 

r  • 

G  w 

cn 

V^ 

d   0 

3  cn 

.  1 

•H     ,■=< 

rC      .3 

0 

M  (0 

•H    S 

QJ   .    ■ 

2^ 

■JJ 

(M  ■". 

tC 

O  rH 

y-- 

•H 

r-i 

•  • 

U  42 

■ 

« 

3 

JJ 

0    CJ 

r; 

O 

ft  .r, 

•X    4-" 

'-' 

175 


a 

Q) 

a 

a 

< 

tH 

o 

4-1 

•1) 

u 

34 

■3 

^-i 

>-» 

O 

•H 

H 

t  ) 

3 

o 

>1 

I/) 

ij 

:i 

a; 

■H 

+j 

LJ 

#* 

rt 

M 

4-' 

CJ 

rn 

a-j 

H 

M-i 

•H 

T3 

•H 

h 

QJ 

U 

4-> 

(/) 

•H 

OJ 

C 

U3 

3 

m 

w 

<u 

rH 

Xi 

m 

H 

t3 

CI,' 
P 
P- 
< 


o 

JJ 

rH 

r1 

•H 

> 

>- 

•H 

•H 

?^ 

rj 

a, 

C/3    ^J 


■-I    r-l 

+j  ai 
o  a 

H    D 
(U 


fj 

a 

r! 

M 

(U 

rl 

;< 

1 

m  oi  r^  00  .-i- 

rH  fM   rH 


r~-  c\j  f\j  o 

iH   r\J    rH 


H  m  m 
m  in  en 


•H 

lO 

en 

L/l 

1— 1  ai  m  CTi  nj 

CTi  i-n  ;t  zJ-  lo 

O  00   CTl 

•^   r 

CO 

Ln 

o 

o  m  c\j  CM  M 

rH  H  nn  m  o 

lO  00  CNJ 

"    C 

H 

i-i  f-{  f-i  n-{  ^ 

M  H  H  CM  H 

H  >-<  rH 

o 

CM 


1X5 


J-  to  m  lo  CM 
rH  CM  m  rn  m 


CM  (13  m  o  o 
rn  ;:t  rf  c^T  m 


CO  en  a 
en  ro  rf 


m        m 
rv        CM 


:3"  o  ir  in  en 
in  1^  CM  —  en 
CM  CM  en  3-  :r- 


ct  rH  en  t^  r^ 
in  OD  :i-  en  en 
:j-  rf  un  r—  cji 


o  en  CM 

o  CO  .-) 

O  H  CM 

rH  rH    rH 


CO 

en 

in 

rl-  CM  en  r\]  CTl 

O  CM  r-l  CM  cn 

rH    rH    CJ1 

en 

a 

o 

lo  in  o  —  1.0 

tH  CM  r--  rH  (X3 

m  m  CM 

H 

H 

<H   M   CM   CM   CM 

CM  CM  CM  en  m 

:±  L.n  in 

CM 
(M 

i-n 


o 


o 


tn        00 


^  r^  rH  rH  r^ 
O  O  in  rn  1^ 

r-l    r-l    rH    rH    H 


CD  in  CM  en  r-l 
CM  in  H  in  rH 
in  in  r^  00  o^ 


en  ID  CI  en  en 
o  zf  en  CM  CO 
CM  CM  tn  en  rn 


m  in  CM  00  in 
CD  crt  c^  CD  ^ 
en  oi  CM  c^  r^ 


CM  tn  CM 

r^  r^  t^ 

It  in  iij 


r-i  o  m 
zr  en  tn 
en  CM  d- 


CO 

r^ 

r^ 

o  en  CM  o  r-^ 

rH  CM  00  oo  :d- 

CM  r^  in 

o 

CM 

r^ 

en  o  in  rH  ro 

;t  m  n-  3-  CM 

CM  m  rH 

:t 

in 

in 

CD  r-~  CO  o  o 

o  r-l  en  o  en 

rH  en  o 

o 

in 

o 

rH  CM  en  .-d   in 

o  t^  00  en  o 

rH    CM    m 

in 

in 

o 

r^  o  lO  o  o 

O  O  O  ID  r- 

r~~  1---  r^ 

n 

en 

CI 

ci  en  o  CTl  en 

en  en  f>i  ci  c-i 

en  en  eji 

rH 

H 

--1 

•-i  '-i  •->  i-t  i-t 

rH   rH   r-l   .-)    H 

rH  r-l  H 

0)  (0 
(0   bO 

o  c 

P.'H 
to  rH 
•H  -H 

•a  tH 

u  <u 
w  r-: 

I'" 

ri  E= 
C   O 

CD  Ct-( 

4-i  tj 

u 
>l-p 

^.s 

eu 

U    QJ 

f^ 

W    CD 

•H    2 

0)  in 
C   cu 

•H  CO 
H    It) 

a 

_r; 

CJ  -O 
rj  0) 
tt)  u 
cl 
C  t3 
O  'H 
H 
to    O 

•-]     W 

nl  n 
a  o 
a  u 

tn 

O    rj 

V 

u  >, 

.•3  ^C 
C  4-- 

OJ    C 

4-1 

c 

"  o 

CM   -H 


en   t^ 

rH  'd  • 

•H  CM 

C    rH  ID 

•H   o  en 

to  <-{ 

to  r: 
coo 

•H  a  4-' 
c 

•rl  x;  o 

ta  -H 

CJ  Ch  f^ 

«    O  P< 


w 

H 

o 


176 


U 

o 

g 

u 

> 

< 

•J 

< 

o 

M 

H 

^ 

to 

pj 

w 

a 

re 

Di 

H 

< 

i.J« 

U-t 

H 

o 

M 

4-1 

U 

c 

7S 

u 

O 

e; 

m 

U 

<  -P 

1 

a.  -H 

W 

CO 

:*:  :d 

(U 

O   CJ 

o 

4-" 

U    P 

'-H 

d 

•H 

a 

j-i 

"■O  CJ 

rt 

rr> 

« 

M  x: 

T3 

-r^     .'_) 

G 

o 

W'-H 

3 

-M 

WH 

M 

•H 

gu. 

3 

p 
n 

• 

ci 

~ 

C/) 

Q 

01 

U 

H 

hJ 

^ 

M 

CO 

Cm 

H 

CO 

M 
CO 

CO 

c. 

•rt 
jC 

V, 

CJ 

•o 

-a 

E 
o 


CO  -P 


m 

U-l 

C 

o 

•H 

j:: 

u 

Ifl 

Q) 

o 

J3 

w 

F 

x; 

d 

-^ 

z 

>-i 

r.) 

j; 

-■ 

■> 

•M 

rj 

H 

j-j 

■t-i 

•r-! 

nJ 

10 

O 

v^ 

r-J 

4-" 

IC 

in 

CJ 

Ul 

H 

n 

4-1 

c 

C- 

■H 

H 

< 

rH 

'J 

t- 

rH 

O 

TD 

< 

■-1 

£o 


c 

in 

!^' 

o 

•H 

p 

c_ 

c 

< 

UJ 

■^ 

•H 

+-I 

rH 

;^ 

o 

rH 

CJ 

H 

<: 

1-1 

4J    CJ 


4-' 

•H 

r-l      d 
rH     CJ 

<     ^ 


to    r.' 
•H    CJ 


I    .-4  CNJ  ro  (M 


(M  r  J  (M  CM  ro 


J-  ro 


zj-  lti  ri-  —  (NJ 

H  -H  -H  H  r-l 


CM  r\l  ro  rH  CM 


m  m  o  '-0  I— I 


CM  Ln   CM 

rH    rH    rH 


C\]   r+   lTi 

rH    rH    rH 


to 

r^ 

ld  rv'  CT)  ld  1 — ! 

rH  r-v  f\;  ^d-  o 

oi  rri  zr 

lO 

1/3 

r-^  o  t^  o  o 

Q   I-^   CTI   ai  r-' 

CM  un  lo 

O  lO  o  r-   lO 
^-  z:^  Ln  lo  o 


CO  o  r^  rj  CM 
o  o  r^  CO  oi 


ro  CO  CO 

CD    r-'    C^J 
rH    rH    rH 


CO 

o 


rvj 

c;  CO  Lfi  CM  t-O 

O    t^    ^    O    CO 

H  c:  r}- 

00 

en    1^    C^    rH    rH 

.H  CX)   O  ^:  CM 

i-  1.0  r^ 

rH    r-J 

r-i             rH    rH    rH 

rH  .-4  .■: 

r^ 

CM  en  lo  oi  o 

^  O  rn  lO  r^i 

CO   1.0   IV. 

lTI 

113   lTi   UD   ID   00 

CO  CO  01  en  CO 

r-t  m  i-- 

rH 

H  H  .-1 

1^  en  cji  en  cri 


en  n";  rn  lO  lo 


CO 


00  00  f   CO  CO  CO 

o       ID  t~v  r~.  r^  r^ 


CO  00  CO  r-  I-. 
r~-  CO  CO  en  ci 


to  lD  lD 

.     I    r-H   r  I 


>-  i~-  r~- 

tn  oi  en 


o 

iD 

O 

-H 

CM  m 

J- 

in 

ID 

rv 

00 

cn 

O 

rH 

CM 

rr) 

lO 

uT 

o 

O 

o  o 

o 

o 

eC 

J3 

O 

o 

r~- 

t^ 

1^ 

r-^ 

en 

C71 

en 

CTi 

en  c'l 

o-i 

en 

o 

en 

c~ 

cn 

en 

cn 

cn 

cn 

^ 

rH 

rH 

rH 

t-i  H 

rH 

rH 

rH 

rH 

rH 

rH 

rH 

rH 

rH 

rH 

■d 
a 
in 
o 

in 

•H 

u 

CJ 

E 
3 
C 

(U 

J= 

4-' 

■a 

CU 

o 

13 
0) 
ti 


o 

CJ 


•H 

cn 
o 
m 
n) 
o 

cw 
O 

u 

a 

i; 
3 
C 

OJ 

/; 


(M 

O 

r; 
c  o 

•H  -H 
•P 

tr  cfl 
c  13 

■H  -H 
C  -4 
C   O 

•H  cn 

to  c 

0)    o 


o 


177 


T;il)l(j  S-S.   Uni.L-fcl  SL-.jIt's  CuiirL  of  Appeals 
Fiftli  Circuit 

PRISONCll  PLTITKIX'S  IN  Till:  DISTRICT 
COURTS  AND  PRISONER  TCTITION  APPEALS 

Prisoner  Petitions  -  Histrict  Courts 


All  districts 


Fiftli   Circuit 


riscal. 

U.  S. 

Pr.iA'aL'c 

U 

.  S. 

Private 

year 

Total 

oasfs 

oasp:; 

Tol-al 

£j 

•■^■::l 

cases 

1960... 

2,177 

1,305 

872 

193 

131 

62 

106 S... 

7,888 

2,559 

5,329 

1,197 

1118 

749 

1966... 

8,5M0 

2,292 

^,2l^8 

1,11-57 

398 

1,059 

1967... 

10,U33 

2,639 

7,80^1 

1,9^14 

518 

1,426 

1068... 

11,152 

2,851 

8,301 

1,886 

589 

1,297 

1969... 

12,92it 

3,012 

9,312 

2,172 

688 

1,484 

197 IJ... 

15,997 

i|,185 

11,812 

2,990 

911 

2,079 

1971  .. 

16,266 

L|,121 

12,11-1-5 

3,307 

979 

2,328 

1972,.. 

15,t+7b 

!t,179 

11,297 

3,789 

1 

,023 

2,766 

1973... 

17,218 

'+,535 

12,683 

4,470 

1 

,108 

3,362 

Fiscal. 
year 

I960.., 

1965.., 

1966.. 

1967.., 

1968.. 

1969.. 

197U.. 

1971.. 

1972.. 
1973.. 


Pr if; oner  A.pprals 
A.l  I.  circuits 


U.  S.    Private 
Total   cas -"^    (^•l -■>.■■; 


290 

179 

111 

1,027 

422 

505 

1,106 

382 

724 

1,335 

421 

914 

1,733 

485 

1,248 

2,003 

670 

1,423 

2 ,  M61 

818 

1,643 

2,535 

870 

1,665 

2,621 

890 

1,731 

2,834 

1,001 

1,833 

Court   of  Appeals 


U 

.  S. 

Private 

ToL-al 

ca-ncs 

cases 

27 

17 

10 

153 

83 

70 

150 

65 

85 

191 

56 

135 

243 

93 

150 

253 

96 

157 

344 

148 
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457 

190 

267 
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594 
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343 
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Table  S-1.  Unlled  States  Court  of  Appeals 
Sixth  Circuit 

APPEALS  FII.LI),  TEiU'llNATCI)  AND  PENDING 


FiscaJ. 

Number  of 

year 

iud.";f:  hips 

Filed 

1950.. 

6 

238 

1951.. 

6 

226 

1952.. 

6 

228 

1953.. 

6 

301* 

19511.. 

6 

306 

1955.. 

6 

318 

1956.. 

6 

311 

1957.. 

6 

3G8 

1958.. 

6 

318 

1959.. 

6 

268 

19G0.. 

6 

306 

1961... 

6 

3im 

1962... 

6 

39t|- 

1963... 

6 

37it 

1964... 

6 

513 

1965... 

6 

638 

1966... 

6 

603 

1967... 

8 

657 

106S... 

8 

715 

1969... 

9 

772 

1970... 

9 

820 

1971... 

9 

939 

1972... 

9 

l,lUi| 

1973... 

9 

1,150 

Terminated 

252 

201 
213 
278 
280 

305 
3G0 
33it 
310 
311 

283 
32t|- 
329 
3'il 
401!- 

497 
510 
627 
7*10 
851 

913 

925 

994 

1,128 


Terminated 

after 

hearing  or 

Pendinj^ 

subir.ifjij.iun 

125 

192 

150 

169 

165 

151 

187 

194 

213 

224 

226 

233 

177 

295 

211 

235 

219 

226 

176 

224 

199 

203 

215 

252 

280 

218 

313 

241 

422 

268 

563 

300 

556 

325 

686 

429 

6G1 

512 

582 

593 

489 

664 

503 

682 

653 

679 

675 

745 

NOTE:   Beginnin:^  in  19G2,  number  of  cases  filed  and  terminated  are 
reduced  by  cases  disposed  of  by  eonsolidation 

Additional  judgeships  are  fii>st  counted  in  the  fiscal  year  follov;ing 
tlie  year  of  passa[!;e  of  the  judgeship  bill. 
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Tabl.L-   .S-5.      United   SlMLcr,   OuirL    nl.'  Appeal;; 
Sixth  Cirou.it 

PRTf^dNCR   Pr.TITl()\'S    IN   Till:    DISTRTCT 
COUK'iS   AND   PlilSONi'R   PiVClTION  Al'lTAI.S 

Prisoner  Petitions   -   District  Courts 

M  1   aistript;^  Sixth  Circuit 


Fiscal 
y(!nr 

Tol-.-il 

U.    S. 

CM;, or; 

Px'i.vcito 
_c^'irs 

T(  •  1-n  1 

U.    S. 

P).\iv.  tc 
eases 

1960... 

2,177 

1,305 

872 

122 

37 

85 

190 5... 

7,888 

2,559 

5,329 

562 

157 

405 

1966... 
1967... 
1968... 
J.969.,. 
1970... 

8,5110 
10,i|33 
11.152 
12,921+ 
15,997 

2,292 
2,639 
2,851 
3,612 
i+,185 

6,2'l-8 
7,801-1 
8,301 
9,312 
11,812 

617 

72'+ 

782 

1,111 

l,2tW 

159 
138 
172 
253 
256 

'+58 
586 
782 
858 
988 

197.1... 
1972... 
1973... 

16,266 
15,1+76 
17,218 

11,121 
'1,179 
'1,535 

12,1115 
11,297 
12,683 

1,335 
1,M30 
1,295 

252 
303 
265 

1,083 
.1,127 
1,030 

Pi->isoncv  Apyr-als   -    Court      o ''  Appeals 
MJ.     circuits  Sixtli   Circuit 


Fiscal 

U 

.    S. 

Private 

U. 

S. 

vcar 

T<ital. 

c 

i'S 

na^^CS 

Total 

Cji 

ISC.S 

I960,.. 

290 

179 

111 

27 

15 

1965... 

1,027 

1+22 

603 

105 

37 

1966... 

1,106 

382 

72'1 

125 

i|i|. 

1967... 

1,335 

H21 

9.1  '1- 

13 1| 

45 

1968... 

1,733 

485 

1,2'!S 

132 

7-  ■  . 

19G9... 

2,093 

670 

l,'+23 

193 

6.1 

1970... 

2,461 

818 

1,6M3 

242 

95 

1971... 

2,. S3  5 

870 

1,665 

269 

77 

1972... 

2,»2l 

890 

1,731 

275 

82 

1973... 

2, 83  It 

1 

,001 

1,833 

261 

91 

Pr.ivate 

CMscr;  _ 

12 

68 

81 

89 

94 

132 

147 

192 
193 
170 
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Tab]  e  S-1.     United  States   CourL'     of  A^jpeals 
Scv  -ntli   Circuit 

APPLALS    FILi:i',   Tr-RMINATCU  AND   PnNDING 


Teniiinatod 

after 

Fiscal 

Number  of 

hearing  or 

year 

.iui]-i:r:hJn£, 

Filc'l 

Tcrnn'njtcd 

PeiicUm^ 

5.iibiirisK;ion 

19S0... 

6 

27M- 

291 

182 

225 

1951... 

6 

233 

279 

13G 

220 

1952... 

6 

206 

219 

123 

173 

1953... 

6 

256 

230 

142 

201 

195Lk.. 

5 

299 

276 

165 

199 

1955... 

6 

28G 

282 

169 

215 

1956... 

G 

292 

291 

170 

240 

1957., 

6 

262 

319 

113 

221 

1958.. 

6 

289 

28b 

116 

221 

1959.. 

6 

302 

309 

109 

227 

19G0... 

6 

329 

298 

140 

235 

19G1.. 

G 

32S 

320 

148 

227 

19G2.. 

7 

37 1| 

313 

209 

249 

1963.. 

7 

381 

366 

224 

260 

196'!.. 

7 

396 

378 

24  2 

275 

1965.. 

7 

MG9 

374- 

337 

283 

IQuG. . 

7 

'1-75 

4^3 

359 

329 

1967.. 

8 

483 

MG3 

379 

314- 

1908.. 

8 

634 

517 

490 

312 

13G9.. 

8 

655 

53M 

517 

334^ 

1970.. 

s 

751). 

706 

665 

395 

1971.. 

8 

SI  5  , 

705 

775 

464- 

1972.. 

8 

879 

702 

892 

443 

1973.. 

8 

'  1,05H 

1,02^ 

921 

630 

NOTE:      Bcf^innj.nj.;  in   1962,   numbcir  ox   casts    filed   aiid   terminated   arc 
reduced  by  cases  disposed  of  by  I'onsolidation. 

Additiona.1   jvidgesbips   are    first   counted   in   the   fisceil  year   followln;. 
the   year   of  passage   of^  the   judgcbliip   bill. 
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T;iblo  S-5.      Uii.l.tcjd  State;;   Court  cil  Appiuils 
Seventh  Circuit 

PRISONER   reXlTIONS    IN   Till:   DISTRICT 
COURTS   AND   PRISONCR   rmTl'ION  Al'l'EALS 


Prisoner 

Petitions 

-   Distric 

t  Courts 

All   distri 

cts 

Seventh  Circuit 

F  1  s(-al 
ycN-ir 

Total 

U.    S, 
ca<!(>s 

PvLvate 

Ca:5PS 

I'lli?! 

U.    S. 
c^a^cK 

Pr 
c 

.i.valrc 

iittCS 

1960... 

2,177 

1,305 

872 

118 

MO 

78 

196  5... 

7,888 

2,559 

5,329 

190 

199 

291 

1906... 
1967... 
196S... 
1969... 
1970. .. 

8,510 
10,133 
11,152 
12,921 
15,997 

2,292 
2,639 
2,851 
3,612 

1,135 

6,2118 
7,801 
8,301 
9,312 
11,812 

123 
636 
7?  i 
79S 
1,020 

109 
129 
189 
221 
229 

311 
507 
511 
571 
791 

1971 

1972... 
1973... 

16,266 
15,176 
17,218 

1,121 
1,179 
1,535 

12,115 
11,297 
12,683 

1,229 
1,119 
1,212 

201 
317 
251 

1, 
1, 

,025 

,102 

991 

P)L'.'';(;iicr  Apjjcals   -   Court      of  Appeals 
AM     circuits  Seventh  Circuit 


FJs-cal  U.   S.  Private  U.   S.  Private 

yj.ra^ T'vtal  £11- '^i  ca  u's  Total  casof;  ca^-fs 

1960...  290  179  HI  7  3  1 

1965...  1,027  122  505  13  31  9 

1966...  1,106  382  721  11  23  18 

1967...  1.335  121  911  11  15  26 

1963...  1,733  185  1,243  90  37  53 

1969...  2,003  670  l,i|23  105  19  56 

1970...  2, '161  818  1;5!|3  121  52  72 

1971 2,535  870  1,665  136  11  92 

1972...  2,621  890  1,731  196  73  123 

1973...  2,831  1,001  1,833  192  66  126 


"Not  Available 
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United  States  Court 
Eighth  Circuit 


of  Appeals 


APPEALS   FILED,   TERMINATED  AND   PENDING 


Terminated 

• 

after 

Fiscal 

NuniJjer  of 

hcarlnf,  or 

year 

^ivulscships 

Filed 

Terminated 

Pendin.'j; 

submission 

1950... 

7 

18l^ 

208 

111+ 

153 

1951... 

7 

221 

218 

117 

149 

1952... 

7 

237 

212 

11+2 

152 

1953... 

7 

228 

228 

129 

168 

1954... 

7 

232 

2145 

116 

167 

1955... 

7 

259 

2 '12 

133 

170 

X     1956... 

7 

238 

237 

13t| 

161 

1957... 

7 

20M 

208 

130 

151 

ir58... 

7 

200 

217 

113 

154 

1959... 

7 

22S 

225 

116 

134 

19G0... 

7 

237 

226 

127 

156 

19bi... 

7 

246 

2Lt3 

130 

142 

1962.. 

7 

282 

2it7 

155 

181 

1953... 

7 

2514 

233 

186 

157 

19ui^.. 

7 

305 

299 

192 

201 

1965... 

7 

302 

278 

216 

198 

19G6.. 

7 

371^ 

3IJ7 

245 

243 

1967.. 

8 

393 

331 

305 

220 

1968,. 

8 

L'rGl 

372 

335 

235 

1969.. 

8 

3911 

360 

369 

254 

1970... 

8 

521 

Li-8G 

404- 

311 

1971.. 

8 

6i0     , 

620 

414 

451 

1972.. 

8 

690 

GO 

415 

50S 

■    1973.. 

8 

722 

722 

415 

556 

NOTE:      Bcj^innin'^  in   1962,    niKibrr  of  cases    filed   fuid   terminated   are 
reduced  by   cases   disposed   of  by  c-insolidatloi.. 

Additional  jud;.;eKbips    ar-"    first   eomited    in   tlie   flscaT    year   f'lllowin; 
the  year  of  passa;^e   of  the   judf^eship   blJl. 
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Tiiljl.o  S--').      IJiiil-CHl  .Sl:.iL(.':.   Coiivl    oT  AppcciJ.s 
Eifihth  Circuit 

I'KISONER   rr.TI'J'IONS    IN  Tin;   DISTRICT 
COURTS  AND   PRISONCR   PLTITION  APPEALS 

Prisoner  Petitions   -   District  Courts 

All  cinstricts  Eighth  Circuit_ 


r 

iso 

,il 

U. 

s. 

I 

'r 

XV  a  to 

y. 

car 

Tot 

.-il 

CM; 

SOS 

c 

■.v:v:-i 

U,    S,  Private 

'Cot'.il        i)''''il:"  CMscs 

19(j0...        2,177        1,305               872                 124               78  HG 

19G'J...        7,888        2,559          5,329                 3G5             1G9  19G 


l9Gt)... 

s,5iin 

2. 

,292 

6, 2  MS 

31+2 

101 

151 

1967... 

10,433 

2. 

,639 

7,80"! 

512 

215 

297 

19G8... 

1] ,152 

2, 

,851 

8,301 

M3'+ 

21'+ 

220 

19G9... 

12,92i| 

J  , 

,G12 

9,312 

631 

348 

283 

1970... 

15,997 

'I'- 

,1S5 

11,812 

1 

,136 

556 

580 

1971... 

15,2GG 

ll-. 

,121 

12,li|5 

1 

,171 

526 

645 

1972... 

15, '176 

M-. 

,179 

11.297 

1 

,120 

431 

6G9 

1973... 

17,21S 

^r, 

,535 

12,GS3 

1 

,511 

737 

774 

Pr 

isor^ci: 

Appeals   - 

-     Ci: 

;urt 

of  Appea] 

-S 

A 

U 

circui 
.    S. 

is 

Private 

_._.Pi 

.  Ehth_  C.ivv 
11.    S, 

■11  it 

FiscTil 

P civ ate 

yn.ir 

Total 

cases 

casi's 

Total 

easi  s 

c^.'.';es 

1960... 

290 

179 

111 

2'!- 

22 

2 

19G5... 

1,027 

1122 

G05 

15 

23 

22 

19oG... 

1,10G 

382 

72'+ 

36 

29 

7 

19G7... 

1,3l.5 

1121 

91'l 

i+'l 

2M 

20 

19G8... 

1,733 

i|f-5 

1,21^18 

57 

29 

28 

19G9... 

2,093 

67;  1 

1,'I23 

71 

116 

25 

1970... 

2,i!Gi 

818 

1,GM3 

130 

68 

62 

197L... 

2,535 

870 

l,r.f,:, 

115 

51 

G'+ 

1972... 

2,621 

890 

1,731 

US 

52 

GG 

1973... 

2,1S3m 

1 

,001 

1,833 

121 

69 

52 

••'•■Not  Available 
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Tublc  S-1.   United  States  Court   of  Appeals 
Ninth  Circuit 

Ari'EALS  riLru,  tci^minatl'.d  and  raNoiNn 


Fi?ccil 

Nu.M'ber  of 

vcar 

iuclf!;i'f^'l  LP 

19  so.. 

7 

19S1.. 

7 

1952.. 

7 

19S3.. 

7 

19d1|.. 

7 

19 S5.. 

9 

195G.. 

9 

19S7.. 

9 

195S.. 

9 

1959., 

9 

I960.. 

9 

1901.. 

9 

19G2.. 

9 

19G3.. 

9 

19611.. 

9 

1965.. 

9 

1906.. 

9 

19r.7;.. 

9 

196S... 

9 

1969... 

13 

1970... 

13 

1971 

13 

1"72... 

13 

1973... 

13 

Terminated 

after 

hearing  or 

Filed 

Tcrv.i-JnaL-cd 
307 

rpjKb'rm 

subrnit-sion 

317 

251 

257 

1109 

337 

323 

248 

4-41+ 

419 

348 

332 

i|50 

3  52 

430 

252 

517 

363 

584 

241 

385 

523 

446 

387 

385 

484- 

348 

397 

419 

453 

309 

357 

459 

401 

367 

318 

454 

473 

348 

340 

455 

404 

399 

288 

443 

470 

372 

347 

560 

i)i>r. 

483 

348 

637 

'  55-. 

615 

386 

507 

570 

452 

437 

809 

532 

729 

39S 

796 

71S 

807 

'1-90 

881 

864    • 

824 

577 

1,077 

814 

1 

,087 

535 

1,396 

1,0j2 

1 

,471 

664 

1,471 

1,4:10 

]. 

,-32 

927 

1,837      . 

1,626 

1 

,743 

1,090 

2,193 

1,903 

2 

,033 

1,221 

2,199 

2,023 

2 

,209 

1,347 

NOTE:      "cfriiniirif;  in  1902,   nu.n-Jjcr  of  ea:  !-^   file:'   rir.d  termijiatc<l   ar:- 
rccjueod  by  casci  disposed  of  ]>y  i.:oj!GolidaLlon. 

Additional  jucV^Gr.'iip:;   are  lii-'st  count  -xl  iin   tiie  fi.SL'al  year  follo'.;i.n;^ 
the  year  of  pas.'^a;.,..;  of   vY.e  judgeship   l;i''l. 
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'J.'.iblo   S-S.      UniLccI   Sl>!lf-;   CoiiiH    ci  1.'  Appc;)].;; 
Ninth  Circuit 

rRI.S(1v):R   PDTITIONS    IM   TllF,   DISTRICT 
COURTS  AND   PJIISONER   I'LTITION  APl'EALS 


Prisoner   PcL.i.tions 
AM    (listriot.s 


DJ  stifle  t  Courts 

Ninth  Circuit 


r;s(>.ii 

U.    S. 

Pi-iv;itc! 

U.    S. 

rolvati; 

^riv 

Tnt^l 

(;a_::;js_ 

_C'nf^^  .;__ 

;iy.ijii 

y.isps 

0.1  SOS 

1900... 

2,177 

1,305 

872 

317 

170 

I'H 

1905... 

7,SSS 

2,559 

5,329 

1,291 

3im 

951 

1900... 

8,^i|0 

2,292 

G,2i:3 

1,I1P8 

2i|8 

l,2i|0 

1967... 

10, '133 

2,639 

7,80'1 

1,908 

328 

1,6110 

1903... 

11,152 

2,851 

8, 3  CI 

2,081 

305 

1,710 

in09... 

12,^2 M 

3,012 

9,312 

2,19i| 

500 

1.63'! 

19711... 

15,997 

||,1S5 

11,812 

2,895 

023 

2,270 

1.971 

1G,2CG 

'^121 

1?,1'I5 

3,23  5 

505 

2,730 

1972... 

15,'!  70 

'1,179 

11.297 

1,732 

528 

l,20'l 

1973... 

17,218 

M-,535 

12,083 

1,653 

387 

1,200 
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Court     of  A,j>j;)cals 

Ninth.  Circuit 
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rockicc'J  !;y  (ja:;o.s    cllt;pv    .,  ^   6l    by   <.i)H.'..ollcla!:j.c.)r)  „ 


,1  i 


iuiial   jt'icl;;,c;.'ii:Lps   a e>j   .f ;i "    !;   c  ■■•?■, Itc^   in   tlia    fl;;cnl   y-.?a:»  i'olltiv.  ji 
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<i.  o   I. 
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:LSi:.\l>    i;.i.J.i. 
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Tahiti  .S-fi.      liniL-C'd   ;;l-;i1;(;s   (:<,ui.<L-   o  I."  Appi.'.i  I  :j 
Tenth  CircuJ.t 

ririsoNKii  pr.TiTXdNS  jm  tiii;  district 

COUJITS  AND   I'JilStiNCll   PCTlTlON  AJ'FEALS 


Prisoner 

Pct.i  clous  ■ 

-  Hi. s trie 

:t  Courts 

All  dusLr 

lets 

T( 

Biitli  Circuit 

Fisoal 
von*: 

Toral 

U.  S. 
(■.•i:;.:'S 

I'rlvati! 

Tiv!  .il 

U.  S. 

Priy;i;;i; 
cases 

19G0... 

2,177 

1,305 

872 

344 

258 

76 

1955... 

7,888 

2,559 

5,329 

659 

213 

445 

1955... 
1957... 
1968... 
19G9... 
1970... 

8,540 
10,433 
11,152 
12,924 
15,997 

2,292 
2, 63  9 
2,851 
3,512 
4,185 

5,243 
7,804 
8,301 
9,312 
11,812 

600 
552 
725 
886 
1,073 

185 
223 
326 

324 
355 

414 
429 
399 
552 
717 

1971 

1972... 
1973... 

1G,2GG 
15,475 
17,218 

4,121 
4,179 
4,535 

12.145 
11,297 
12,583 

931 

956 

1,108 

424 
427 
471 

507 
539 
637 
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1970 
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1972 
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J.  C.  Exhibit  No.  6 

Explanation   of  Circuit  Judgeship  Recommendations  in  Connection  With 

The  Quadrennial  Survey  of  1970/71 

In  February  1971  the  Subcommittee  on  Judicial  Statistics  requested  that 
each  chief  circuit  judge  give  his  personal  assessment  as  to  the  number  of 
additional  circuit  judgeships  needed  by  1975.  The  views  of  each  of  the  judges 
are  shown  in  column  (A)  of  the  attached  table. 

After  receiving  these  responses,  the  Subcommittee  made  tentative  recom- 
mendations for  additional  judgeships  at  its  February  26,  1971  meeting.  The 
numbers  recommended  are  contained  in  column  (B). 

The  Subcommittee  then  circulated  its  report  to  the  circuit  councils  in 
March  1971,  with  the  request  that  they  review  the  recommendations  and 
forward  to  the  Subcommittee  the  views  of  the  council.  The  final  assessments 
of  each  council  are  shown  in  column  (C). 

In  June  1971,  the  Subcommittee  made  its  final  recommendations  to  the 
Judicial  Conference  Committee  on  Court  Administration.  These  final  recom- 
mendations are  shown  in  column   (D). 

The  Court  Administration  Committee  reduced  the  five  judgeships  recom- 
mended for  the  ninth  circuit  to  two,  thus  ariiiving  at  a  total  of  ten  additional 
judgeships  in  seven  of  the  circuit  courts.  The  recommendations  shown  in 
column  (E)  were  approved  by  the  Judicial  Conference  in  its  October  1971 
session. 

In  1972  the  Sixth  Circuit  requested  that  an  additional  judgeship  be  created 
in  that  court.  This  request  was  approved  by  the  Subcommittee  on  Judicial 
Statistics,  the  Committee  on  Court  Administration,  and  in  its  October  1972 
session  by  the  Judicial  Conference.  At  that  time  the  Conference  reiterated  its 
support  of  the  recommendation  made  a  year  earlier.  Thus,  the  final  recom- 
mendations of  the  Judicial  Conference  are  shown  in  column  (F). 

CIRCUIT  JUDGESHIP  RECOMMENDATIONS  IN  CONNECTION  WITH  THE  QUADRENNIAL  SURVEY  OF  1970-71 

(A)  (B)  (C)  (D)  (E)  (F) 


Circuit 


Sub- 

Chief 

committee 

Circuit 

Sub- 

Judge 

tentative 

council 

committee 

Conference 

assess- 

recommen- 

assess- 

final 

CCA  and 

recommen- 

ments 

dations 

ments 

recommen- 

conference 

dations 

February 
1971 

February 

March 

dations 

October 

October 

1971 

1971 

June  1971 

1971 

1972 

2 

1 
5 
1 
1 

7 
1 
1 
0 
5 
1 

2 
12 

1 
2 
»0 
0 
1 
1 
5 
2 

1 
12 
1 
2 
0 
0 
1 
0 
5 
1 

I 
12 
1 
2 
0 
0 
1 
0 
2 
1 

1 

12 

12 

0 

1 

2 

2 

'0 

0 

0 

1 

1 

1 

I 

0 

2 

2 

2 

1 

'0  .. 

1 

2 

3 

4.... 

5 

6 

7 

8 

9 

10. 

D.C 

Total 12  23  16  13  10  11 

1  The  2d  circuit  suggested  that  2  judgeships  be  authorized,  to  be  filled  only  when  the  judicial  conference  certified  the 
need  therefor. 

3  The  5th  circuit  did  not  wish  to  see  the  court  enlarged  beyond  15  judgeships. 

3  The  D.C.  circuit  expressed  a  need  for  additional  judgeships  but  because  of  the  Court  Reorganization  Act  decided  it 
was  not  in  a  position  to  seek  an  increase  in  authorized  judgeships.  Thus,  the  subcommittee  made  no  recommendations 
regarding  judgeships  for  this  circuit. 

Judge  AiNSwoRTH.  Mr.  Chairman,  that  concludes  my  prepared 
statement.  I  would  be  glad  to  answer  any  questions  that  you  have. 

Senator  Burdick.  Thank  you  very  much  for  your  contribution  this 
morning. 

One  thing  crossed  my  mind  while  you  were  testifying.  The  per 
curiam  decisions,  are  they  on  the  increase? 

Judge  Atnsworth.  Yes,  they  are. 

Senator  Btjrdick.  Is  that  due  to  the  fact  that  new  rules  have  been 
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established,  or  due  to  the  fact  that  more  of  the  appeals  are  of  a  less- 
difficult  nature? 

Judge  AiNSwoRTH.  I  think  it  is  due  to  two  things :  pressure  of  the 
tremendous  case  load,  and.  perhaps  more  importantly,  Federal  judges 
have  been  urged,  and  studies  and  recommendations  have  been  made,  to 
shorten  the  length  of  opinions  of  the  court,  I  think  it  is  an  accepted 
fact  that  the  opinions  have  been  considered  too  long  in  many  instances. 

A  per  curiam  is,  in  a  sense,  a  shorthand  method  of  disposing  of  a 
case.  But  you  might  be  fooled  sometimes  by  that,  because  sometimes 
a  per  curiam  will  be  as  long  as  a  signed,  authored  opinion. 

My  feeling  then,  to  sum  it  up,  is  that  it  is  a  combination  of  the 
increased  pressure  of  the  large  caseload  plus  a  desire  to  shorten  the 
length  of  the  opinions. 

Senator  Burdick.  I  wonder  if  we  could  go  into  some  statistics  now 
for  a  few  minutes. 

At  the  start  of  your  1970-71  survey,  there  was  a  specific  request 
made  by  each  circuit  for  additional  judgeships.  Let  us  take  the  First 
Circuit  and  what  they  requested,  what  the  Butzner  subcommittee  rec- 
ommended, and  what  the  court  administration  recommended. 

Can  you  give  us  those  three  items? 

Judge  AiNSwoRTH.  We  do  have  that  information,  sir. 

Mr.  Westphal.  Is  that  on  one  of  the  exhibits? 

Judge  AiNswoRTH.  We  have  an  exhibit  that  gives  that  information 
for  all  of  the  circuits,  and  we  could  put  it  in  the  record. 

Senator  Burdick.  I've  just  been  informed  that  it  has  been  received. 

Judge  AiNswoRTH.  It  is  entitled  "The  Circuit  Judgeship  Recom- 
mendations in  connection  with  the  Butzner  Survey  1970-71." 

Senator  Burdick.  It  reflects  those  three  categories  ? 

Judge  AiNswoRTH.  Yes,  sir.  It  is  broken  down  in  columns  which 
are  explained  at  the  head  of  the  column. 

Senator  Burdick.  What  specific  number  of  judgeships  was  recom- 
mended by  the  Butzner  committee  to  your  full  committee. 

Judge  AiNSwoRTH.  Overall  13  were  recommended  by  the  Butzner 
subcommittee.  The  Conference  approved  10.  Later  on,  at  the  request 
of  the  Sixth  Circuit  we  reexamined  their  situation — they  had  not 
requested  any  additional  judgeships — and  the  Conference  recom- 
mended one  additional  judgeship  for  the  Sixth  Circuit. 

Senator  Burdick.  That  made  11  ? 

Judge  AiNswoRTH.  11  all  together.  We  shaved  two  off  the  Butzner 
Committee's  list. 

Senator  Burdick.  The  bill  before  us  provides  for  those  11  ? 

Judge  AiNswoRTH.  Yes. 

Senator  Burdick.  Less  the  Fifth  and  the  Ninth? 

Judge  AiNSWORTii.  The  Fifth  has  not  asked  for  any.  Fifteen,  we 
felt,  was  all  we  could  work  with.  Our  projections  show  that  the  Fifth 
is  entitled  to  22,  but  some  of  us  have,  facetiously,  said  that  it  would 
look  like  a  bar  association  meeting  if  we  had  22. 

Senator  Burdick.  How  many  senior  judges  do  you  have  working 
in  the  Fifth? 

Judge  AiNswoRTH.  Three.  One  is  not  able  to  work  as  much  as  the 
other  two  because  of  his  eyesight.  The  other  two  work  about  a  60 
percent  schedule  of  what  an  active  judge  does.  They  resent  the  fact 
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that  the  term  "active  jud^e"  does  not  apply  to  them,  because  they  feel 
they  are  reasonably  active,  too,  which,  indeed,  they  are. 

Senator  Burdick,  Maybe  we  will  have  to  deal  with  semantics. 

Jud^e  AiNswoRTH.  And  give  them  another  title. 

Senator  Burdick.  I  understand  that  the  Butzner  committee  used 
a  study  prepared  in  February  1971,  which  made  certain  projections 
of  case  filings  up  to  and  including  the  year  1975.  Then  the  projected 
filings  were  divided  by  terminations  per  judge  to  yield  the  number 
of  judges  required  to  handle  the  projected  case  load,  is  that  in  essence 
what  the  study  was? 

Judge  Atnsworth.  I  think  that  pretty  well  sums  it  up.  Of  course, 
you  have  a  number  of  mixtures  in  the  various  projections.  They  are 
explained  in  language  that  statisticians  understand  better  than  I  do. 
Essentially,  you  have  stated  the  case. 

Senator  Burdick.  The  terminations  per  judge  figure  which  was  used 
in  this  formula  was  usually  each  circuit's  own  best  average  termina- 
tions, based  on  their  most  productive  year  up  to  the  time  of  your 
study? 

Judge  AiNSwoRTH.  Yes,  the  most  productive  year  and  the  previous 
6  years. 

Senator  Burdick.  Staff  counsel  may  have  some  additional  questions 
about  the  methodology  used,  but  I  do  have  one  point  I  want  to  clear 
up. 

According  to  your  February  1971  study,  for  example,  in  the  First 
Circuit,  its  best  average  of  terminations  was  92  per  judge  in  the 
year  1970.  The  Third  Circuit's  best  average  was  88  terminations  per 
judge  in  1968.  However,  in  1971,  terminations  in  the  First  Circuit 
averaged  128  per  judge  rather  than  92,  and  in  the  Third  Circuit,  122 
per  judge  rather  than  88. 

Does  this  fact  not  destroy  the  accuracy  of  your  calculations? 

Judge  AiNswoRTH.  If  you  do  not  mind,  I  would  like  to  turn  to  Mr. 
Cook,  who  had  a  large  hand  in  preparing  the  projections,  and  I  would 
like  to  consult  with  him  for  a  moment. 

[Pause.] 

Aft«r  conferring  with  Mr.  Cook,  we  believe  that  it  does  not  destroy 
the  accuracy  of  the  projections,  because  this  was  the  minimum  stand- 
ard that  we  thought  judges  should  be  able  to  do.  It  looks  as  though 
they  were  able  to  do  better  than  the  minimum  standard. 

Senator  Burdick.  There  is  quite  a  spread  between  92  and  128  in  the 
First  Circuit  and  between  88  and  122  in  the  Third  Circuit.  That  is 
quite  a  spread. 

Judge  AiNswoRTH.  Yes.  Not  being  familiar  with  the  work  of  those 
two  circuits  personally,  I  would  ask  that  you  save  that  question  for  the 
chief  judges  of  those  circuits  when  they  appear.  I  cannot  speak  beyond 
my  own  experience  in  the  Fifth  Circuit.  Our  termination  rate  has 
far  exceeded  anything  that  we  ever  dreamed  we  could  do. 

We  have  put  into  it  the  time,  energy,  attention  and  innovation 
needed  to  do  it.  Most  of  our  judges  think  that  we  have  reached  an 
absolute  break  point.  That  is  an  expression  that  was  used  in  the 
statement,  but  I  am  not  sure  that  is  true.  The  human  mind  is  capable 
of  a  lot  more  than  we  think  it  is. 

It  is  a  fact,  however,  in  our  own  circuit,  that  we  are  very  much 
overworked. 
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Senator  Burdick.  The  staflF  has  some  questions.  Judge. 

Mr.  Westpiial.  Judge,  on  the  last  point  that  was  mentioned  by  the 
Senator,  the  first — and  perhaps  Mr.  Cook  will  follow  along — the  first 
projection,  which  was  based  upon  all  filings  and  on  the  circuits'  own 
best  record  of  terminations,  was  that  the  First  Circuit  in  the  year 
1975  would  have  333.88  filings.  Dividing  that  number  of  filings  by 
that  circuit's  own  best  average  of  terminations,  which  was  92.33,  the 
1971  statistical  study,  which  was  your  first  Exhibit,  comes  up  with 
the  number  4  being  the  number  of  judges  which  would  be  needed  to 
handle  a  projected  case  load  of  333. 

I  think  the  point  that  is  raised  by  the  Senator's  question  is  that,  if, 
in  fact,  their  terminations  were  at  a  rate  of  128  per  judge,  if  you 
divide  128  into  333,  you  come  up  with  a  figure  of  about  21^.  On  that 
calculation,  their  present  three  judges  would  be  adequate  to  handle 
the  caseload  according  to  that  particular  projection. 

Is  that  not  true?  . 

Judge  AiNSAvoRTH.  T  have  one  obsen-ation  to  make.  The  First  Cir- 
cuit is  unique.  It  only  has  three  judges.  This  presents  difficulties  if  one 
of  the  judges  has  to  recuse  himself.  Under  the  modem  judicial  stand- 
ards, if  you  have  any  interest,  even  a  slight  interest — if  you  own  one 
share  of  stock  in  General  Motors — you  cannot  sit  in  on  a  General 
Motors  case ;  you  have  to  recuse  yourself.  It  has  been  felt,  therefore, 
that  the  first  circuit  ought  to  have  four  judges. 

I  will  have  to  turn  to  INIr.  Cook  to  explain  the  projection  on  the 
statistic  itself,  but  I  thought  I  should  tell  you,  from  my  own  observa- 
tions in  the  First  Circuit,  that  it  has  been  felt  that  that  court  should 
have  a  minimum  of  four  judges  in  any  event. 

Mr.  Westphal.  You  raise  a  very  valid  point.  That  is  another  cri- 
terion that  I  assume  the  Conference  took  into  consideration,  and  I 
take  it  you  are  now  urging  that  the  Congress  take  that  criterion  into 
consideration. 

All  I  am  trying  to  do  is  understand  how  those  statistical  studies 
which  were  made  were  used  by  the  conference. 

Judge  AiNSwoRTH.  You  mean  how  you  come  out  with  four.  Let  me 
see  if  I  can  get  the  answer  from  IMr.  Cook. 

[Pause.] 

Mr.  Westphal,  what  you  have  done,  as  Mr.  Cook  explains  it  to  me, 
is  to  take  the  new  figure  of  productivity  in  terminations  per  judge 
and  divide  it  into  what  was  assumed  to  be  the  caseload  at  the  particu- 
lar time,  but  the  caseload  has  increased  too. 

Mr.  Westphal.  I  understand  that. 

Judge  AiNswoRTH.  Taking  the  assumption  of  92.33  terminations, 
which  was  based  upon  the  highest  average  in  any  of  the  previous  6 
years,  that  was  divided  into  the  assumed  total  terminations  in  1975 
of  333.88.  So  there  was  consistency  as  well  as  conformity. 

We  do  not  have  readily  at  hand  the  increased  figure  above  333.88. 

Mr.  Westphal.  Exhibit  A,  prepared  by  the  committee,  will  show 
that  data  for  1971,  1972,  and  1973. 

Judge  AiNswoRTH.  Do  I  understand  then  that  your  calculation,  di- 
viding 370  by  the  increased  termination  rate,  did  result  in  two-point- 
something  judges? 

Mr.  Westphal.  That  was  my  calculation  based  on  the  figures  used 
in  your  Exhibit.  But  if  you  want  to  do  that,  take  the  situation  in 
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1971,  which  was  the  next  year  after  your  study  was  completed.  They 
had  a  total  of  38H  filings.  That  is  shown  on  Committee  Exhibit  B. 
Their  terminations  were  at  a  rate  of  117  per  judge  in  that  year.  If  you 
divide  that,  you  get  slightly  over  three  judges,  and  I  read  somewhere 
in  one  of  your  Exhibits  that,  in  that  type  of  situation — at  least  the 
Butzner  subcommittee  felt  that,  when  you  got  to  fractional  judges — 
you  would  not  upgrade  to  the  next  higher  figure,  but  would  ignore 
the  fraction,  because  that  is  one  way  that  pressure  is  kept  on  to  make 
the  circuit  respond  to  the  need  to  improve  its  own  procedures  and  its 
own  work  capacity. 

Is  that  not  true  ? 

Judge  AiNSwoRTH.  We  have,  of  course,  the  benefit  of  hindsight  now, 
because  several  yeai-s  have  ti'anspired  since  these  ])i"ojection.s  were 
made,  and  the  termination  rate,  as  you  have  pointed  out,  has  in- 
creased, whereas,  where  the  caseload  has  increased,  it  has  not  increased 
sufficiently  to  come  out  with  four.  But  I  think  that  I  would  still  feel 
that  we  ought  to  have  four  in  the  First  Circuit  for  the  reason  that 
I  have  outlined. 

It  has  been  a  difficult  situation,  and  it  will  be  more  difficult  in  the 
future,  because  of  the  new  standards  of  judicial  ethics,  which  require 
recusal  in  any  case  in  which  the  judge  has  any  interest,  even  though 
it  may  be  slight.  Additionally,  you  have  to  prepare  yourself  for  ill- 
ness. I  am  personally  convinced,  from  my  contact  with  the  First  Cir- 
cuit, which  is  not  extensive,  but  has  continued  over  the  years,  that 
four  is  the  minimum. 

We  would,  of  course,  be  glad  to  make  any  further  projections  that 
you  may  feel  are  essential. 

Mr.  Westpiial.  Perhaps  this  is  getting  into  methodology,  which  is 
really  Mr.  Cook's  specialty,  but  I  am  still  trying  to  understand  your 
first  Exhibit,  which  is  the  Febuary  1971,  statistical  study  that  was 
prepared  by  the  Administrative  Office  for  use  by  .the  Butzner  sub- 
committee. 

Judge  AiNSwoRTir.  It  is  less  than  four. 

Mr.  Westphal.  I  understand  that.  But  if  you  go  through  the  vari- 
ous charts  and  graphs  shown  in  the  February  1971  study,  you  will 
find  that,  invariably,  the  circuits'  own  best  average  of  terminations 
per  judge  as  shown  in  that  exhibit  has,  in  fact,  as  shown  by  the  sta- 
tistics for  the  years  1971,  1972.  and  1973,  been  much,  much  higher. 

Now,  these  projections  are  based  upon  a  much  lower  termination- 
per-judge  figure,  therefore  projecting  a  need  for  a  much  higher  num- 
ber of  judges.  If  we  use  the  actual  terminations  per  judge  or  their 
circuit's  o\yn  best  average  in  the  light  of  the  most  current  figures,  you 
would  obviously  wind  up  with  a  diff'erent  computation,  whether  we 
use  your  projection  for  1975  or  whether  we  use  the  actual  filings  for 
1973. 

Is  that  not  true? 

Judge  AixswoRTii.  Let  me  make  another  observation.  I  do  not  think 
we  can  deny  the  accuracy  of  the  observations  that  you  have  made. 
But  if  we  were  to  apply  this  to  my  own  circuit,  the  Fifth  Circuit, 
with  the  docket  current,  with  the  increased  terminations  that  we  have 
achieved  under  these  new  procedures,  we  would  not  be  entitled  to 
any  additional  judgeships,  even  if  you  split  the  Fifth  Circuit  in  half. 

Now  I  know  that  is  unrealistic.  I  know  that  what  we  are  doing  now 
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is  at  an  excpSvSive  rato.  We  aro  doin<r  more  than  should  be  expected 
of  judges,  and  I  am  sure  we  are  <roin<x  to  do  even  more  in  the  near 
future,  but  it  is  unreasonable. 

I  cannot  apply  that  in  the  First  Circuit.  I  cannot  say  that  that  ter- 
mination rate  is  an  unreasonable  number.  Perhaps  they  are  doing 
more  than  they  thought  they  could  do  if  92  was  the  highest  average 
they  ever  had  in  the  past.  Perhaps  they  were  just  keeping  abreast  of 
their  docket.  AMien  the  docket  increased,  they  kept  abreast  of  it. 
I  cannot  answer  in  specific  terms  whether  the  judges  of  the  First 
Circuit  have  reached  the  break  point  such  as  I  have  described  in  my 
statement. 

But  I  think  you  have  a  valid  observation.  It  takes  judgment,  then, 
to  find  out  whether  or  not  this  is  more  than  you  should  expect  a  per- 
son to  do  without  reducing  the  quality  of  his  work. 

Mv.  Westphal.  Judge.  I  recognize  the  validity  of  the  observations 
that  you  have  just  made.  Those  involve  criteria  other  than  statistics. 

Judge  AixswoRTii.  Yes. 

IMr.  Westphal.  Those  involve  criteria  which  probably  get  to  the 
ultimate  question  in  this  proceeding.  Certainly,  you  qualify  as  an  ex- 
pert witness,  and  I  do  not  object  to  your  getting  to  the  ultimate  ques- 
tion. 

However,  what  T  am  trying  to  do  is  to  proceed  logically  and  take 
these  various  parts  of  your  presentation  in  order,  so  that  our  record 
will  reflect  an  accurate  understanding  of  what  was  done  back  in  1971 
for  use  by  the  Butzner  committee.  Then  we  need  to  explore  the  present 
validity  or  lack  of  validity  of  the  particular  projections  or  studies 
that  were  made  at  that  time. 

I  think  you  have  already  conceded  that,  if  we  take  the  higher  rate 
of  terminations,  which  has,  in  fact,  subsequently  developed — I  think 
it  is  true  that  in  every  one  of  the  11  circuits  their  own  best  average 
of  terminations  now  is  markedly  better  than  it  was  at  the  time  that 
your  study  was  made — and  use  that  best  figure,  you  would  get  a 
different  computation. 

Judge  AixswoRTH.  Mr.  Cook  is  seated  beside  me.  Would  it  be  per- 
missible for  him  to  speak  at  this  time? 

INlr.  Westphal.  At  any  time. 

Judge  AixswoRTH.  Then  I  think  I  might  just  turn  it  over  to  him  to 
reply,  if  you  do  not  mind. 

Mr.  Cook.  Mt.  Westphal.  we  would  have  to  agree  that  if  you  take 
the  increased  termination  rate  of  the  judges  in  practically  every  cir- 
cuit and  apply  it  to  the  particular  estimated  total  terminations,  then 
the  number  of  judges  which  would  be  needed  by  1975  would  be  a 
reduced  number. 

However,  in  taking  that  1971,  1972  or  197.3  termination  per  judge- 
ship rate  and  applying  it.  you  should  also  take  the  1971.  1972,  and 
1973  filing  figures  and  include  them  in  the  projection.  That  would 
increase  your  projected  number  of  terminations  and  result  in  a  figure 
very  similar  to  what  we  have  here. 

Mr.  Westphal.  T  also  understand  that.  Because  in  many  instances 
your  projections  for  1975  have  already  been  exceeded  by  caseloads  in 
1973.  In  some  instances,  the  filings  are  still  below  your  projections, 
and  they  may  or  may  not  reach  those  projections  in  the  year  1975. 

Is  that  not  true? 

Mr.  Cook.  Yes.  sir,  that  is  correct. 
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Jud^e  AiNswoRTH.  Excuse  me,  I  want  to  make  sure  I  am  follow- 
ing this.  If  the  denominator  is  increased,  then  the  numerator  must 
also  be  increased,  and  it  would  take  another  calculation  in  order 
to  find  out  whether  the  estimates  prove  correct? 

Mr.  Westphal.  Yes,  judge,  any  projection  is  merely  an  estimate. 
It  must  be  gauged  or  measured  against  what  has  actually  hap- 
pened, which  we  have  the  privilege  to  do  now,  in  view  of  that  fact 
that  your  1971  recommendations  have  not  been  brought  up  for  hear- 
ing until  the  ^ear  1974. 

Now,  in  projection  number  1,  which  is  shown  in  your  first  Exhibit, 
the  filings  were  projected  on  the  basis  of  the  prior  10  years  of  fil- 
ings in  that  particular  circuit. 
Is  that  not  true? 

Mr.  Cook.  Yes,  sir,  that  is  correct. 

Mr.  Westphal.  I  assume,  then,  that  is  the  period  1961  through 
1970,  inclusive,  because  the  final  1971  figures  were  not  available 
to  you  at  the  time  that  this  study  was  made. 

In  your  second  projection,  the  projection  of  what  the  filings  will 
be  in  the  year  1975  was  based  on  plotting  the  actual  filings  in  the 
preceding  6  years. 
Is   that   true? 

Mr.  Cook.  Yes,  sir,  that  is  true. 

Mr.  Westphal.  And  it  is  true  that  in  practically  each  of  those 
years  total  filings  in  the  circuit  courts  were  on  a  steady  increase? 
Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  In  either  the  6-year  period  or  the  10-year  period  ? 
Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  Without  going  into  detail,  it  is  also  true  that  in 
the  3  years  following  the  completion  of  your  study,  1971,   1972, 
1973,  this  upward  trend  continued,  did  it  not? 
Mr.  Cook.  Yes,  sir,  it  did. 

Mr.  Westphal.  Now,  you  will  recall,  in  connection  with  this  sub- 
committee's hearings  on  the  District  Court  Omnibus  Judgeship  Bill, 
that  what  happened  was  that,  between  1971  and  1972  at  the  district 
court  level,  the  trend  of  filings  in  the  district  courts  began  to  taper 
off.  The  rate  of  increase  from  1971  to  1972  was  not  as  large  as  it  had 
been  in  the  6  years  prior  to  the  year  1971,  but  for  your  district 
court  study,  a  6-year  period  prior  to  1971,  and  a  10-year  period 
before  1971,  were  the  basis  for  your  projections  in  connection  with 
the  district  judgeship  matters. 
Is  that  not  true? 
Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  Between  1971  and  1972,  the  rate  of  increase  at  the 
district  court  level  started  to  taper  off.  Then  between  1972  and 
1973,  there  was  an  actual  decline.  I  think  total  filings  of  the  district 
courts  dropped  from  145,000  to  140,000. 
Is  that  not  true? 
Mr.  Cook.  Yes,  sir. 

Mr.  Westphal,  There  is,  in  this  matter  of  judicial  statistics  in  our 
Federal  system,  a  sort  of  a  rough  correlation  between  the  number 
of  appeals  that  you  get  out  of  the  number  of  trials  or  cases  disposed 
of  by  the  district  courts.  So  as  the  district  court  caseload  went  up, 
that  produced  a  certain  percentage  of  appeals,  which  almost  in- 
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ovitably  increased  the  caseload  for  the  circuit  courts.  They  had  to 
review  more  district  decisions. 

Is  that  not  true? 

Mr.  Cook.  Yes,  sir,  that  is  true. 

Mr.  Westphal.  Now,  then,  since  we  have  reached  the  point  where 
the  rate  of  increase  has  tapered  off  in  the  districts — and,  in  fact, 
we  have  had  an  actual  decline  in  1973,  and  do  not  yet  know  what 
1974  will  produce — there  could  be  a  corresponding  relationship  be- 
tween caseloads,  with  a  decrease  in  district  court  work  bringing 
about  a  decrease  at  the  court  of  appeals  level,  is  that  not  true? 

Mr.  Cook.  That  could  be.  Yes,  sir,  that  is  true. 

However,  you  mentioned  trials  in  your  question,  and  trials  have 
not  declined.  District  court  filings  have  declined,  mainly  as  a  result 
of  the  transfer  of  cases  from  the  district  courts  to  the  magistrates. 
The  number  of  trials  by  district  judges  has  not  declined;  it  has 
continued  to  increase. 

Judge  AiNSwoRTH.  I  would  like  to  intervene  at  this  point  to  say 
also  that  the  national  rate  is  not  necessarily  applicable  circuit  by 
circuit.  Some  circuits  are  gaining  more  rapidly  than  others,  with 
spectacular  increases  in  a  number  of  circuits.  Those  are  the  circuits 
for  which  we  have  requested  additional  judgeships.  Although  I  have 
to  apply  this  personally,  we  have  not  detected  any  falling  off  as  to 
the  constant  rise  in  our  own  circuit.  I  cannot  be  sure  that  is  true 
in  the  other  circuits  where  judgeships  are  requested. 

We  would  pray  for  the  day  when  there  would  be  a  leveling  off  of 
district  court  filings,  because  there  is  a  direct  relationship  between 
those  and  appeals. 

Mr.  Westphal.  Of  course,  the  median  time  for  filing  to  disposi- 
tion at  the  district  court  level  is  probably  some  11  or  12  months 
nationwide,  something  of  that  kind,  so  that  if  you  have  a  decrease 
in  filings  at  the  district  court  level,  you  would  not  expect  to  see 
the  effect  of  that  until  at  least  a  year  later  in  the  circuit  court. 

Judge  AiNSw^oRTH.  Plus  the  fact  that  the  district  courts  are  prob- 
ably catching  up  on  some  backlogs  that  they  have  had. 

In  our  own  circuit,  we  have  reduced  the  median  time  from  the 
filing  of  the  record  to  the  disposition  of  the  case  from  8.8  months, 
about  9  months,  to  4.9  months,  or  less  than  5  months.  We  have  just 
about  cut  the  median  time  in  half. 

Mr.  Westphal.  If  I  can  get  back  to  this  February  1971  statistical 
study,  and  the  graphs  and  charts  in  the  various  projections  for  each 
circuit.  I  happen  to  be  looking  now  at  the  chart  for  this  First  Cir- 
cuit in  projection  number  1.  The  filings  are  indicated  by  the  dashed 
lines,  is  that  true? 

Mr.  Cook.  The  filings  are  indicated  by  the  solid  line,  termina- 
tions bv  the  dashed  line. 

Mr.  Westphal.  On  page  3  of  that  exhibit,  in  the  narrative,  in  the 
first  paragraph  after  the  formula  on  pa^e  3,  I  find  these  words : 
"We  then  fitted  in  a  least-square  regression  line  (dotted  line)  to 
appeals  filed."  Then  the  next  paragraph  indicates  that  the  termina- 
tion line,  I  thought,  was  the  solid  line. 

Can  you  refer  to  that,  just  so  we  have  this  point  clear  for  the 
record  ? 

Mr.  Cook.  Yes,  sir.  I  think  that  is  probably  a  mistake  in  our 
explanation  of  the  projection. 


218 

Mr.  "Westphal.  Would  you  tell  us  what  is  correct  now? 

Mr.  Cook.  The  correct  statement  that  should  appear  in  the  ex- 
planation is  that 

Mr.  Westphal.  The  termination  line  is  the  dashed  line,  and  the 
filings  are  the  solid  line? 

Mr.   Cook.  Yes,  sir. 

]\Ir.  Westphal.  Let  me  ask  you  this:  Does  this  graph  tend  to 
convey  a  correlation  between  the  filing  line  and  your  vertical  scale 
at  the  righthand  side  of  the  graph  ? 

Mr.  Cook.  The  scale  at  the  righthand  side  of  the  graph  is  the 
scale  for  filings  and  for  terminations.  That  is  numbers  of  cases. 

Mr.  Westphal.  The  scale  on  the  righthand  side  of  the  graph 
reflects  the  number  of  cases? 

Mr.   Cook.    Yes,   sir. 

Mr.  Westphal.  Then  we  can,  for  any  given  year  shown  on  your 
bottom  line  in  your  graph,  plot  up  to  your  termination  line,  for 
example,  then  plot  over  to  your  righthand  scale,  and  we  can  see  on 
the  projected  basis  what  the  terminations  would  be  for  the  year 
1974? 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  How  do  we  do  that  for  filings  on  that  particular 
exhibit,  when  the  filings  line  is  not  carried  out  to  the  year  1975? 
It  does  not  seem  to  correspond  with  your  horizontal  line. 

Mr.  Cook.  The  filings  line  was  not  continued  out  to  1975  simply 
to  make  it  a  little  easier  to  see  what  would  result  from  the  dotted 
line.  Tliat  filings  line  could  be  extended  because  it  is  a  parallel 
line  with  the  terminations  line.  It  could  be  extended,  and  that  would 
be  the  method  by  which  you  could  determine  what  the  estimated 
filings  would  be. 

IMr.  Westphal.  By  looking  at  that  particular  chart  of  the  First 
Circuit  in  the  first  projection,  can  you  tell  me  what  number  of 
filings  were  projected  for  the  First  Circuit  in  the  year  1975,  ac- 
cording to  that  chart? 

]Mr.  Cook.  I  cannot  do  it  just  offhand.  I  could  do  it  after  a  little 
additional  work  on  the  graph.  Just  as  a  rough  estimate,  I  would 
guess  that  it  would  be  somewhere  near  300  cases. 

Mr.  Westphal.  But  the  terminations  line,  the  dashed  line,  that 
does  extend  all  the  way  over  to  your  righthand  scale,  which  is  the 
year  1975.  intersects  that  scale  at  333.88  cases? 

Mr,  Cook.  Yes,  sir;  that  is  correct,  sir. 

Mr.  Westphal.  According  to  that  projection,  if  you  assume,  as  this 
study  does,  that  that  court's  rate  of  terminations  will  keep  pace  with 
its  rate  of  filings,  what  you  have  actually  projected  is  that  in  the 
year  1975,  the  First  Circuit,  with  a  complement  of  the  four  judges 
that  you  are  calculating,  would  be  able  to  determine  33  more  cases 
than  are  actually  filed  in  your  projection? 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  If  I  could  go  back  to  you.  Judge  Ainsworth.  I 
take  it  as  Chairman  of  the  Committee  on  Court  Administration 
that  you,  on  behalf  of  that  committee,  made  a  presentation  to  the 
Judicial  Conference  when  the  Conference  considered  this  matter 
back  in  1971? 

Judge  Ainsworth.  Yes.  In  fact,  we  made  a  detailed  report  to  the 


219 

fonference,  which  was  circulated  to  all  the  members  of  the  Con- 
ference. 

Mr.  Westphal.  A^Tien  the  Conference  took  up  your  particular 
subject,  did  you  remain  in  the  Conference  until  they  disposed  of 
that  particular  issue? 

Judge  AixswoRTir.  Oh,  yes.  That  is  the  parliamentary  procedure. 
I  am  not  a  member  of  the  Conference. 

INIr.  Westphal.  We  have  already  touched  upon  it  briefly  in  some 
of  your  other  answers  here,  but  what,  generally,  what  criteria  did 
the  Conference  use  or  consider  in  arriving  at  its  final  recommenda- 
tion of  10  judgeships,  which  was  then  modified  to  11? 

WTiat  criteria  did  they  use.  other  than  the  statistics  that  were 
made  available  to  them  in  your  report? 

Judge  AixswoRTH.  No  other.  After  all.  it  was  the  purpose  of  the 
committees  of  the  Conference  to  do  the  spade  work,  prepare  the 
information,  project  it,  and  give  it  to  the  members  of  the  Confer- 
ence. And  as  you  know,  the  chief  judge  of  each  circuit  is  auto- 
matically ex  officio  a  member  of  the  Judicial  Conference,  so  you 
have  the  people  that  are  knowledgeable  sitting  around  the  table,  get- 
ting the  information,  as  they  generally  do,  from  their  own  com- 
mittees. 

The  committees  are.  in  essence,  servants  of  the  Conference.  They 
do  not  have  any  other  information  independently,  except  that  which 
they  may  have  from  their  own  experience. 

Mr,  Westphal.  You  mentioned  before,  in  connection  with  the  First 
Circuit,  that  it  is  just  a  three-judge  circuit,  and  if  they  have  an  un- 
expected illness  or  disability,  they  would  be  rather  hard-put.  The 
burden  of  work,  and  the  burden  of  decision,  would  then  fall  upon 
just  two  judges.  They  would  have  to  agree  or  be  in  affirmance  of 
the  opinion.  And  you  indicated  that  this  was  one  of  the  criteria  or 
factors  that  should  be  taken  into  account  when  one  looks  at  the 
needs  of  the  First  Circuit  for  a  fourth  judgeship. 

Now,  were  criteria  of  that  general  type  considered  by  the  Con- 
ference ? 

Judge  AixswoRTH.  The  First  Circuit  situation  was  unique.  I  do 
not  recall  that  being  specifically  mentioned:  I  cannot  tell  you 
whether  it  was  or  not.  I  know  that  weighed  in  my  own  thinking 
about  the  matter.  I  do  not  know  of  any  other  judgements  of  the 
Conference  in  connection  with  this  survey  that  were  independently 
taken,  outside  of  the  statistics  themselves. 

Mt.  Westphal.  Judge,  I  am  not  trying  to  breach  the  secrecy  or 
the  confidentiality  that  applies  to  Conference  deliberations. 

Judge  Atnsworth.  I  can  tell  you  anything  about  it  that  I  know. 
I  will  be  glad  to. 

Mr.  Westphal.  Perhaps  you  can  help  me  on  this  point.  For  those 
of  us,  both  in  congressional  circles  and  other  circles,  anybody  who 
was  concerned  with  this  problem,  there  has  always  been  talk  about 
how  two  of  the  circuits  handle  their  state  prisoner  petition  matters, 
namely  the  4th  and  the  10th  Circuit. 

Prisoner  petitions  of  various  types — applications  for  certificates 
of  probable  cause  and  applications  for  proceedings  in  pauperis — 
in  the  4th  and  the  10th  Circuits  are  treated  as  docketed  appeals. 
Other  circuits  that  process  the  same  types  of  petitions  and  requests 
do  not  docket  them. 
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Was  that  dissimilarity  of  accountinfi:  employed  in  the  4th  and 
the  10th  Circuit,  in  relation  to  the  other  nine  circuits,  considered, 
either  by  the  Butzner  committee,  your  committee,  or  by  the  Judi- 
cial Conference? 

Judge  AiNSwoRTH,  Oh,  yes.  We  know  of  that  imbalance.  What 
you  do  is  just  pluck  it  out.  You  will  notice  two  of  our  projections 
here,  projection  No.  3,  prisoner  petitions  out;  projection  4,  pris- 
oner petitions  left  out;  projection  5,  prisoner  petitions  left  out;  pro- 
jection 6,  prisoner  petitions  left  out;  7,  prisoner  petitions  adjusted; 
8,  prisoner  petitions  adjusted  in  the  4th  and  the  10th.  So  we  knew 
about  that. 

This  is  just  a  method  that  these  two  particular  circuits  had  in 
their  business.  They  are  not  trying  to  build  statistics  or  gain  judge- 
ships by  doing  that.  It  is  just  their  idea  about  how  they  should  do  it. 

Mr.  Westphal.  That  matter  in  the  4th  and  the  10th,  as  indicated 
by  the  February  1971  statistical  study,  was  either  a  criterion  in  ad- 
dition to  the  simple  numbers,  or  at  least  it  was  a  sophistication  of 
the  numbers,  insofar  as  those  two  circuits  were  concerned. 

Is  that  not  true? 

Judge  AiNswoRTH.  Yes.  The  recommendations  for  those  circuits 
for  judgeships  were  not  based  upon  numbers  of  prisoner  petitions. 
That  has  been  pulled  out,  so  that  statistic  is  not  lielpful  to  them 
in  getting  their  judgeships  any  more  than  it  would  be  in  any  other 
circuit. 

Mr.  Westphal.  There  is  one  other  point  that  I  would  like  to 
mention  in  connection  with  the  study  and  the  action  of  the  various 
committees.  You  indicated  that  your  circuit,  the  Fifth  Circuit,  did 
not  request  any  additional  judgeships  initially,  and,  as  a  matter 
of  fact,  even  after  the  Butzner  subcommittee  reported,  as  a  matter 
of  simple  statistics,  that  the  Fifth  Circuit  should  have  an  additional 
seven  judges. 

Did  you  not  do  so  because  you  felt  that  it  would  be  too  awkward 
to  work  with  a  court  of  more  than  15  ? 

Judge  AiNSwoRTH.  That  is  right.  Many  of  the  judges  assumed 
that  the  Fifth  Circuit  is  going  to  be  divided.  When  it  is,  addi- 
tional judges  will  be  provided;  at  least  it  is  very  likely  that  22 
would  be  needed,  11  in  each  of  the  two  circuits,  if  you  divide  the 
circuit  in  half. 

Mr.  Westphal.  Nevertheless,  you  indicated  that  with  at  least  two 
healthy  senior  judges,  you  have  had  at  least  17  judges  employed 
on  the  work  of  the  Fifth  Circuit.  In  years  past,  when  you  were 
able  to  get  visiting  judges  in,  I  think  you  had  an  equivalent  of  as 
many  of  19,  20,  or  21  judges  employed  on  the  work  of  the  Fifth 
Circuit,  isn't  that  basically  true? 

Judge  AixswoRTH.  You  would  have  to  say,  if  you  measure  the 
work  of  the  senior  judges,  that  we  have  the  equivalent  of,  say  16 
judges,  or  161^,  if  we  theoretically  accept  such  a  thing  as  a  fraction 
of  a  judge.  The  amount  of  help  from  visiting  judges  is  not  as  great 
as  it  has  been  in  the  past.  It  is  more  difficult  to  get  visiting  judges 
now. 

Mr.  Westphal.  In  the  past,  when  you  did  have  them  and  could 
get  them  in  good  supply,  you  had  the  equivalent  of  some  19  or  20 
]udges.  In  other  words,  4  or  5  in  addition  to  the  15  that  were  regu- 
larly employed  on  the  work  of  the  Fifth  Circuit. 
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Judge  AiNSwoRTH.  Yes,  plus  that  fact  that  we  used  district  judges 
in  those  days,  but  we  found  that  experience  did  not  work  out  too 
well.  AVe  would  not  have  the  third  member  of  the  panel  be  a  district 
judge,  not  because  district  judges  are  not  qualified,  but  because 
they  have  their  own  work  to  do,  and  they  generally  were  not  look- 
ing to  be  assigned  tough  opinions  to  write;  some  of  them  felt,  in 
a  sense,  that  they  were  being  drafted  into  service  with  the  court  of 
appeals.  No  one  was  forced  to  take  such  an  assignment,  but  we 
decided  that  we  simply  could  not  operate  with  having  a  district 
judge  on  every  panel.  It  would  not  work. 

Mr.  Westphal.  According  to  this  exhibit  that  shows  the  actions 
taken  by  the  circuit  council,  by  the  Butzner  committee,  by  your 
committee,  and  then  by  the  Conference,  the  Butzner  committee  de- 
termined tentatively  that,  on  the  basis  of  the  February  1971  statis- 
tical study  the  Second  Circuit  would  need  five  additional  judges  if 
it  were  expected  to  handle  the  anticipated  caseload  for  the  year 
1975.  The  circuit  council,  however,  after  reviewing  the  Butzner 
recommendation,  said  that  it  did  not  want  five,  that  it  only  wanted 
two,  and  really  did  not  want  those  two  until  it  suggested  to  the 
Judicial  Conference  that  it  really  wanted  them.  The  Second  Circuit 
at  that  time  had  nine  judges,  and  it  still  has  today. 

Judge  AixswoRTH.  They  are  trying  to  hold  to  a  maximum  of 
nine. 

INIr.  Westphal.  In  effect,  however,  they  have  some  5  or  6  senior 
judges,  so,  in  actuality,  they  are  employing  some  14  or  15  judges, 
rather  than  9  judges,  in  the  disposition  of  the  work  in  the  Second 
Circuit.  They  evidently  prefer  to  operate  that  way,  rather  than  to 
have  a  10th  and  11th  judge  authorized. 

Judge  AiNSwoRTH.  Yes.  And,  of  course,  these  judges  are  getting 
older,  even  though  there  seems  to  be  no  limit  to  how  much  longer 
they  will  be  able  to  serve;  they  all  seem  to  be  in  good  health,  and 
they  are  working  quite  extensively,  as  I  understand  it,  but  they  are 
getting  older. 

Mr.  "Westphal.  Then  we  have  the  further  anomaly  of  the  Ninth 
Circuit,  which  at  the  time  of  the  study  had  13  judges.  The  Butzner 
subcommittee  concluded  that,  on  the  basis  of  the  statistics,  they 
would  require  5  more  judges,  for  a  total  of  18,  in  order  to  handle 
the  workload  that  was  projected  for  the  Ninth  Circuit  in  the  year 
1975. 

The  circuit  council  of  that  Ninth  Circuit,  after  studying  the  Butz- 
ner committee's  tentative  recommendations,  said,  "yes,  we  will  take 
the  5 ;  bring  our  court  up  to  18."  And  the  Butzner  committee  finally 
recommended  that  they  be  given  5.  Your  committee  cut  it  down  to 
two,  and  the  Conference  finally  adopted  two. 

The  reason  I  refer  to  that  as  an  anomaly  is  that,  apparently,  the 
feeling  in  the  Ninth  Circuit,  unlike  the  feeling  in  the  Fifth,  is  that 
they  can  work  with  a  court  of  18,  whereas  the  judges  in  the  Fifth 
feel  that  any  increase  over  15  is  not  desirable. 

Judge  AixswoRTH.  Every  circuit  has  its  own  way  of  doing  busi- 
ness. Federal  judges  are  very  independent  in  their  thinking  about 
such  things.  We  think  they  are  going  to  have  a  hard  time  operating 
with  18  judges — well.  I  had  better  say  I  think  it,  because  I  think 
my  chief  judge  feels  that  he  could  operate  with  22,  perhaps  even 
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30.  He  will  have  to  speak  for  himself  in  that  regard,  but  I  do  not 
believe  that,  and  most  of  the  members  of  my  court  think  15  is  as 
far  as  you  can  go. 

I  can  tell  you  that,  if  you  sit  on  en  banc  conference,  to  get  the 
view  of  15  people,  after  you  have  heard  an  oral  argument  in  a  case, 
even  if  it  has  been  submitted  without  oral  argument,  to  get  a  con- 
sensus, is  an  extraordinarily  diflEicult  thing  to  do. 

You  might  have  this  problem  getting  a  consensus  with  your  sub- 
committee sometimes.  Senator  Burdick.  Certainly  in  a  court,  we 
have  a  hard  time  obtaining  a  consensus  of  views  on  certain  types 
of  cases.  Other  times  we  do  not.  So  it  is  not  only  time-consuming; 
it  is  a  difficult  thing  to  do  with  15. 

Mr.  AVestphal.  Judge,  I  think  you  have  hit  upon  a  good  point 
here.  One  cannot  really  say  that  any  one  of  the  various  attitudes,  as 
indicated  by  the  Second  Circuit,  the  Fifth  Circuit,  and  the  Ninth 
Circuit  is  the  best  answer  to  the  question  of  what  is  a  proper  num- 
ber of  judges  for  any  given  workload.  I  really  cannot  say  that  that 
is  an  anomaly,  because  I  cannot  simplistically  compare  one  circuit 
to  another.  Each  one  seems  to  be  different. 

Now,  I  would  call  your  attention  to  page  9  of  your  February 
1971  study  made  by  the  administrative  office,  which  presents  the 
tentative  conclusion  of  the  Butzner  committee.  I  would  like  to 
read  it. 

Until  some  realistic  allowance  can  be  made  for  the  differences  between 
circuits,  we  would  be  on  sounder  ground  if  we  based  our  estimates  on  stand- 
ards that  are  determined  for  each  circuit  from  each  circuit's  data.  One  of  the 
few  things  that  statistics  are  firm  about  is  that  if  several  groups  are  hetero- 
geneous, then  any  analysis  must  be  performed  separately  on  each  group. 

Do  you  agree  with  that  conclusion? 

Judge  AixswoRTH.  I  agree  in  part,  but  not  entirely.  I  agree  in  part 
with  that.  I  would  not  be  critical  of  that  statement.  But  let  us  refer 
back  for  a  moment  to  your  example  of  the  Ninth  Circuit  saying 
they  will  take  18  judges.  It  is  presumptuous  of  me  to  try  to  read 
their  minds — and  I  hope  they  will  not  hold  it  against  me  for  ex- 
pressing this  today — but  I  think  the  reason  why  they  would  like 
18  judges  is  because  that  would  postpone  the  necessity  of  splitting 
the  Ninth  Circuit;  it  would  hold  off  the  sad  day  of  trying  to  divide 
California  in  half  or  however  Congress  is  going  to  do  it. 

If  I  were  in  the  Ninth  Circuit,  I  would  hate  to  see  the  day  when 
the  circuit  is  split,  just  as  I  rue  the  day  the  Fifth  Circuit  is  di- 
vided. I  hate  to  see  that.  It  has  a  long  history  of  accomplishments, 
a  proud  history.  It  covers  six  of  the  Deep  South  States,  which  have 
had  great  problems,  and  to  be  divided  up  now,  to  become  a  little 
circuit  when  it  has  been  a  big  circuit,  takes  something  away  from 
your  pride  of  accomplishment. 

So  when  I  find  that  the  Ninth  Circuit  is  willing  to  take  18,  and 
the  Fifth  is  not,  and  the  Second  Circuit  only  wants  nine,  each  hav- 
ing its  own  attitudes  about  it,  I  respect  those  views,  and  I  think 
we  should,  too.  I  think  we  should  realize  that  there  is  some  limit  to 
the  number  of  judges  you  can  have  on  a  court.  I  feel  that  way.  I 
know  there  are  those  that  differ  with  me,  but  I  personally  feel  that 
way.   I  would  like  to  have  a  court  of  seven  judges. 

Mr.  Westphal.  This  raises  another  point.  Judge.  According  to 
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a  study  made  by  the  Federal  Judicial  Center  on  January  29,  1974, 

there  were  679  total  signed  majority  opinions  produced  by  the  Fifth 

Circuit,  and  those  679  opinions  were  written  by  32  different  judges. 

Judge  AixswoRTH.  In  what  year? 

Mr.  Westphal.  In  1973.  In  the  year  1972,  627  signed  majority 
opinions  were  written  by  32  different  active,  senior,  visiting,  and 
district  judges  in  the  Fifth  Circuit. 

Also,  in  the  Ninth  Circuit  in  the  fiscal  year  1973,  some  517 
opinions  were  written  by  61  different  judges,  and  in  1972,  some  66 
different  judges  wrote  471  opinions. 

So,  as  Congress  attempts  to  resolve  this  question  of  how  many 
judges  it  is  feasible  to  employ  on  the  caseload  of  a  given  circuit, 
we  find  that  61  judges  are  used,  foi-  exiunple,  in  the  Ninth  (^ircuit. 
Yet  in  the  Ninth  Circuit,  in  1973,  the  time  for  all  cases  that  were 
terminated  by  a  signed  majority  opinion  averaged  528  days  from 
date  of  filing  of  the  appeal  to  the  release  of  the  opinion.  That  is  an 
astronomical  figure,  compared  to  the  Second  Circuit,  which  aver- 
aged only  249  days  to  produce  a  signed  majority  opinion.  Now 
those  factors  must  be  taken  into  account,  in  addition  to  the  prefer- 
ences of  the  judges  of  a  particular  circuit,  in  deciding  this  ques- 
tion which  is  now  before  this  subcommittee. 

Do  you  agree? 

Judge  AixswoRTH.  Yes.  But  I  think  we  ought  to  know — and  I 
cannot  speak  authoritatively  about  it,  because  I  am  not  a  member  of 
the  Ninth  Circuit,  but  I  have  been  told — that  a  number  of  district 
judges  of  the  Ninth  Circuit  are  sitting  on  the  Ninth  Circuit  Court 
of  Appeals.  I  think  that  accounts  for  the  large  number  of  judges 
that  are  writing  opinions.  But  when  you  take  a  district  judge  away 
from  his  work  to  sit  on  the  court  of  appeals,  the  work  of  the  dis- 
trict court  is  slowed  down. 

Mr.  Westphal.  Borrowing  from  Peter  to  pay  Paul? 

Judge  AixswoRTH.  Exactly.  I  do  not  favor  drafting  district 
judges  to  sit  on  courts  of  appeals.  I  do  not  rule  it  out,  and  I  think, 
from  time  to  time,  it  is  a  good  practice  for  the  district  judges  to 
see  how  the  court  of  appeals  is  functioning.  There  are  a  number 
of  judges  that  share  the  feeling  that  we  ought  not  to  have  the  dis- 
trict judges  sitting.  I  talked  of  our  courts,  because  we  are  taking 
them  away  from  their  own  work,  and  they  have  told  me  this  in 
the  days  when  we  were  having  a  district  judge  on  every  panel.  We 
did  this  one  year  and  discontinued  it. 

I  would  not  want  to  be  critical  in  any  way  of  the  practices  of  the 
Ninth  Circuit.  It  would  be  presumptuous  of  me  to  even  attempt  to 
do  it,  but  my  observation,  from  what  you  have  pointed  out,  is  that 
this  shoAvs  a  need  for  more  circuit  judges  in  the  Nintli  Circuit. 

Mr.  Westphal.  Either  that,  or  the  need  to  divide  the  circuit,  if 
you  are  going  to  try  to  hold  the  line  at  9  or  15  or  some  other  num- 
ber of  judges. 

Judge  AixswoRTH.  I  would  probably  be  taking  the  chance  of  my 
life  in  urging  the  division  of  the  Ninth  Circuit.  I  would  not  do  that 
at  all. 

Mr.  Westphal.  During  the  hearings  that  were  held  on  the  west 
coast  by  the  Commission  on  Revision  of  the  Federal  Court  Appel- 
late System,  a  number  of  lawyers  testified  that  they  did  not  like 
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the  practice  of  using  one  district  judge  on  practically  every  panel 
because,  in  eflPect,  that  district  judge  is  asked  to  sit  in  judgment 
on  a  work  product  produced  by  one  of  his  colleagues. 

As  I  understand  it,  you  served  on  the  district  court  before  you  be- 
came a  member  of  the  Fiftli  Circuit  Court  of  A])peals. 

Judge  Atnsworth.  Yes,  for  5  years. 

Mr.  Westpiial.  This  gives  me  the  opportunity  to  ask  this  ques- 
tion: do  you  know  whether,  when  you  first  got  on  the  appellate 
court,  you  continued  to  feel  for  a  few  short  months  a  little  empathy 
for  your  colleagues  whose  work  product  you  were  reviewing.  Cer- 
tainly, you  might  have  felt  that  empathy  if,  after  a  week  of  sitting 
in  judgment  on  your  fellow  district  court  judges  work  product,  you 
had  to  return  to  your  own  bench  and  continue  to  get  along  with  a 
man  whom  you  had  just  reversed  for  some  particular  reason. 

Judge  AixswoRTH.  Your  observation  is  sound.  It  is  better  not  to 
have  to  do  it.  I  do  not  think  that  a  district  judge  is  going  to  vote 
to  affirm  a  case  because  he  knows  the  district  judge  who  handed  it 
down,  but  a  district  judge  sitting  on  a  court  of  appeals  is  quite 
familiar,  as  I  was  when  I  first  went  on  the  court  of  appeals,  with 
the  problems  of  being  a  district  judge.  I  still  carry  the  feeling 
sometimes  that  we  are  all  a  little  too  quick  with  the  district  judges. 

For  myself,  I  recognize  the  pressures  under  which  a  district  judge 
operates,  the  tremendous  pressure  on  him  when  he  is  trying  a  case, 
especially  a  jury  case,  and  I  take  all  this  into  consideration.  About 
half  the  members  of  our  court  are  former  district  judges,  and  the 
other  half  are  not.  I  think  this  makes  a  good  mix  and  contributes 
to  the  strength  of  the  court. 

It  is  better  if  you  can  get  the  judge  power,  not  to  have  district 
judges  passing  on  their  fellow  district  judges'  decisions,  although 
I  feel  they  do  an  outstanding  job  despite  that.  I  do  not  think  I 
could  ever  feel  that  one  of  them  voted  to  affirm  a  district  judge 
just  because  he  knew  him,  or  because,  as  you  put  it,  he  felt  a  cer- 
tain empathy  for  him,  I  would  be  better  not  to  have  it;  let  us  put 
it  that  way. 

Mr.  Westpiial.  Judge,  I  would  like  to  move  on  to  just  a  few  more 
questions  to  try  to  clarify  some  of  these  exhibits  that  you  have  sub- 
mitted to  the  subcommittee. 

I  think  for  the  sake  of  clarity  here,  Mr.  Chairman,  I  would  like 
to  have  the  February  1971  study  that  was  prepared  by  the  admin- 
istrative office  for  use  by  the  Butzner  committee  marked  as  JC  ex- 
hibit No.  1,  if  we  could,  for  purposes  of  identification.  (See  pages 
94-100  supra.) 

Senator  Burdick.  It  will  be  so  received. 

[Whereupon,  the  document  referred  to  was  marked  JC  exhibit 
No.  1,  for  identification.] 

Mr.  Westphal.  And  I  would  like  to  label  the  exhibit  which  is 
titled  "1972  and  1973  Appeals  Decisions  and  Opinions  by  United 
States  Circuit  Court  Judges,"  JC  exhibit  No.  2  for  the  purposes 
of  this  record.  (See  pages  101-1.39  supra.) 

Senator  Burdick.  It  will  be  so  received. 

[Whereupon,  the  document  referred  to  was  marked  as  JC  exhibit 
No.  2,  for  identification.] 

Mr.  Westphal.  Then,  I  would  label  "Per  Judgeship  Workload 
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in  the  Courts  of  Appeals,  Fiscal  Years  1969  through  1973"  as  JC 
exhibit  3.  (See  pa<re  140,  sui)ra.)  "Sittings  in  Oi-al  Argument 
Gases"  as  JC  exhibit  No.  4.  (See  page  141,  supra.)  The  so- 
called  S  Tables  Compilation,"  which  is  an  updating  of  the  study 
done  by  Mr.  Shaffroth,  former  deputy  director  of  the  administra- 
tive office,  as  JC  exhibit  No.  5,  (see  pages  142-209,  supra.)  and  the 
explanation  of  Circuit  Judgeship  Recommendations  in  Connection 
with  the  Quadrennial  Survey  of  1970-71"  as  JC  exhibit  No.  6,  (see 
page  210,  supra). 

Senator  Burdick.   They   will  be  so   received,   without  objection. 

[Whereupon,  the  documents  referred  to  were  marked  as  JC 
exhibits  3,  4,  5,  and  6  for  identification.] 

ISIr.  Westphal.  Mr.  Cook,  if  I  may  call  your  attention  to  JC 
exhibit  No.  2,  which  is  the  study  by  the  circuit  judges,  I  have  a 
couple  of  brief  questions  in  order  to  be  sure  that  we  understand 
what  that  exhibit  furnishes. 

As  I  understand  it,  this  exhibit  was  never  prepared  prior  to  the 
year  1972,  and  so,  for  any  prior  years,  that  data  is  not  available  in 
this  particular  form  of  compilation? 

Mr.  Cook.  Yes,  sir.  That  is  correct. 

Mr.  Westphal.  There  are  some  sheets  at  the  beginning  of  that 
exhibit  which  explain  what  each  particular  form  consists  of. 

Is  that  true  ? 

Mr.  Cook.  Yes,  sir,  that  is  true. 

Mr.  Westphal.  Basically,  JC  exhibit  No.  2  varies  from  some  of 
the  material  published  in  your  Annual  Rejjort  of  the  Director  and 
in  the  court  management  statistics  because  it  breaks  down  the  actual 
work  in  relation  to  sittings  and  signed  opinions  by  specific  judges. 
However,  at  my  suggestion,  rather  than  using  the  name  of  the 
specific  judge,  you  have  reported  it  rather  anonymously  by  using 
arbitrary  initials  in  lieu  of  the  judge's  name? 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  You  also  differentiate  between  active  judges  and 
senior  judges? 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  So  that  in  this  JC  exhibit  No.  2  you  have,  in  fact, 
shown  in  your  averages  for  each  circuit,  how  many  sittings  each 
active  judge  averages  per  year.  Is  that  correct  ? 
Mr.  Cook.   Yes,  sir,  that  is  true. 

Mr.  Westphal.  And  you  have  averaged  the  number  of  full-signed 
majority  opinions  written  by  each  active  judge  for  that  year? 

Mr.  Cook.  Yes,  sir. 

Mr.  Westppial.  In  addition,  for  each  judge,  including  active  and 
seniors,  we  can  see  not  only  the  average,  but  the  actual,  number 
written  by  that  judge  in  1972  and/or  1973? 

Mr.  Cook.  Yes,  sir,  that  is  correct. 

Mr.  Westphal.  As  I  understand  it,  in  using  these  averages  in 
order  to  count  a  judge  in  your  figures,  he  had  to  serve  at  least  10 
months  on  the  bench  during  that  year.  So  if  he  were  appointed 
in  May  of  1973,  he  would  then  probably  only  be  serving  1  month 
of  that  particular  fiscal  year,  and  he  would  not  be  counted  in  that 
particular  year's  figures? 
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Mr.  Cook.  He  would  not  be  included  in  the  average  figures.  That 
is  right. 

Mr.  Westphal.  And  your  circuit  summaries  show  certain  raw 
numbers  and  percentages  for  the  various  types  of  terminations — 
how  many  are  terminated  without  court  action,  how  many  are  ter- 
minated after  court  action,  and  if  so,  where  they  are  terminated, 
after  oral  argument,  or  on  the  briefs  or  without  briefs — and  so  on, 
is  that  correct? 

Mr.  Cook.  Yes,  sir,  that  is  the  breakdown. 

Mr.  Westphal.  Now,  the  facing  page — and  if  I  could  call  your 
attention  just  by  way  of  an  example  to  the  Fourth  Circuit  for  the 
year  1973 — will  you  give  the  breakdown  by  nature  of  cases  ter- 
minated. Just  so  we  may  have  an  explanation  of  that,  that  particular 
report  for  the  Fourth  Circuit  for  1973  indicates  that  the  Fourth 
Circuit  had  a  total  of  1,670  terminations.  Is  that  correct? 

Mr.  Cook.  Yes,  sir,  that  is  correct. 

Mr.  Westphal.  By  looking  to  the  right  on  that  same  line,  under  a 
column  headed  No.  4,  we  see  that  793  of  those  cases  were  State 
prisoner  petition  cases. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  Almost  half  of  the  terminations  in  the  Fourt  Cir- 
cuit, over  half  of  the  terminations  in  the  Fourth  Circuit  for  that 
particular  year,  were  state  prisoner  petition  cases,  is  that  right? 

Mr.  Cook.  Not  quite  half. 

Mr.  Westphal.  If  we  continue  down  column  4,  we  see  that  two  of 
those  cases,  two  of  those  793,  were  terminated  by  consolidation,  and 
that  17  of  them  were  dismissed. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  There  were  19  terminated  without  any  court  action 
at  all,  any  significant  court  action? 

Mr.  Cook.  That  is  correct. 

Mr.  Westphal.  The  next  line  in  column  4  indicates  that  of  those 
prisoner  petitions  in  the  Fourt  Circuit,  742  of  them  were  decided 
by  the  court  without  oral  argument  and  without  any  briefs. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  Two  of  them  were  decided  by  the  court  upon 
the  briefs. 

Mr.  Cook.  Yes,  sir,  that  is  correct. 

Mr.  Westphal.  Thirty  of  them  were  decided  by  the  court  after 
oral  argument. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  Then  it  indicates  that,  in  disposing  of  those  cases, 
20  were  disposed  of  by  signed  majority  opinions  by  the  court;  99 
of  them  were  disposed  of  by  per  curiam  opinions  of  the  court ;  and 
I  assume,  then,  that  other  than  that  the  119  otlier  dispositions 
shown  in  that  column  were  either  without  an  opinion  or  were  by 
an  order  with  or  without  a  memorandum? 

Mr.  Cook.  Yes,  sir,  that  is  correct. 

Mr.  Westphal.  Similarly,  for  the  various  types  of  cases  shown 
in  your  index  at  the  top  of  that  particular  page,  you  list  some 
22  different  categories  of  cases:  civil,  criminal,  administrative,  and 
so  forth,  and  the  exhibit  shows  how  those  particular  types  of  cases 
are  terminated  in  that  court? 
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Mr.  Cook.  Yes,  sir. 

Mr.  Westpiial.  This  is  true  of  each  one  of  the  11  circuits  in  the 
country  ? 

Mr.  Cook.  Yes,  sir,  for  1972  and  1973. 

Mr.  "Westphal.  Now,  just  to  help  us  in  connection  with  some  ad- 
ditional material  that  has  been  worked  on  by  the  subcommittee  staff 
with  the  cooperation  of  the  Administrative  Office  at  the  request  of 
the  chairman  of  the  subcommittee,  let  me  direct  your  attention  to  a 
computer  printout  which  I  have  in  my  hands  now,  which,  running 
some  302  pages  in  length  constitutes  a  printout  by  circuit  of  every 
case  terminated  in  the  year  1973  after  oral  argument  or  submis- 
sion on  the  briefs. 

I  take  it  you  are  generally  familiar  with  that  printout  and  how 
the  computer  was  programed  in  order  to  make  that  information 
available  to  the  subcommittee? 

Mr.  Cook.  Yes,  sir,  I  am. 

Mr.  "Westphal.  The  computer  was  programed  so  that,  in  addition 
to  differentiating  between  circuits,  it  differentiated  between  types 
of  cases:  U.S.  civil,  private  civil,  prisoner,  criminal,  and  admin- 
istrative agency  cases. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  Then  there  are  some  miscellaneous  categories  in 
addition  to  that,  and  basically,  what  the  comj)ut€r  was  asked  to  do 
in  those  types  of  cases  was  to  list  each  case,  list  the  date  when  the 
appeal  was  filed,  the  date  when  the  complete  record  was  filed,  the 
date  when  the  brief  was  filed,  the  date  when  the  case  was  orally 
argued  or  submitted  on  the  briefs,  and  then  the  date  of  the  final 
opinion,  or,  in  any  event,  decision  of  the  court,  and  whether  there 
was  an  opinion  or  not. 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  It  broke  that  data  down  between  signed  opinions, 
per  curiam  opinions,  memorandum  opinions,  and  no  opinions? 

Mr.  Cook.  Yes,  sir. 

Mr.  Westphal.  In  addition,  the  computer  counted  the  number  of 
days  between  the  procedural  stages  of  that  particular  case? 

Mr.  Cook.  Yes,  sir,  that  is  correct. 

Mr.  Westphal.  The  computer  figured  the  average  times  for  those 
types  of  cases  in  each  category,  and  all  of  this  by  circuits. 

Is  that  correct? 

Mr.  Cook.  That  is  correct,  sir.         * 

Mr.  Westphal.  Since  this  computer  printout  was  delivered  to  me 
last  Friday.  I  have  attempted  to  extrapolate  certain  information. 
Although  we  already  have  reduced  it  to  exhibit  form,  our  printing 
office  has  not  been  able  to  have  them  available  at  this  time  for  the 
hearing. 

But  in  doing  that  work,  my  attention  has  been  called  by  your 
associate,  Mr.  Moy,  to  what  is  a  computer  error  in  this.  I  would 
just  like  to  clear  this  up  for  the  sake  of  the  record. 

Column  10  of  this  large  computer  printout  listed  the  date  of  oral 
argument  if  the  case  was  granted  oral  argument.  Column  11  listed 
the^date  upon  which  a  case  was  submitted  on  the  briefs,  if  it  was 
submitted  for  decision  on  the  briefs. 

We  then  asked  the  computer  to  list  the  date  of  termination  or 
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the  date  of  decision  in  that  case.  Then,  in  cohimn  14,  we  asked 
the  computer  to  count  the  number  of  days  between  the  date  of 
oral  argument  and  the  date  of  the  final  decision. 

However,  the  computer  was  not  asked  to  count  the  number  of 
days  between  the  date  upon  which  a  case  was  submitted  for  decision 
on  the  briefs  and  the  final  decision  of  the  court. 

Is  that  true? 

Mr.  Cook.  That  is  correct. 

Mr.  Westphal.  In  making  the  averages  for  each  type  of  case 
and  each  type  of  opinion,  the  computer  counted  all  cases,  whether  it 
was  orally  argued  or  submitted  on  the  briefs,  totaled  up  all  the 
days,  and  then  gave  us  an  average  time  for  all  of  those  cases. 
Therefore,  because  it  did  not  have  any  days  between  submission  on 
the  brief  and  the  final  decision,  the  averages  which  are  reflected  here 
are  smaller  than  what  the  actual  figure  would  be  if  the  days  had 
been  counted  for  cases  submitted  on  the  briefs. 

Is  that  true? 

Mr.  Cook.  Yes,  sir;  it  is. 

Mr.  Westphal.  Thank  you,  Mr.  Cook. 

Senator  Btjrdick.  Judge,  during  the  morning,  we  have  discussed 
the  Fifth  Circuit.  As  you  know,  the  Commission  on  Revision  of  the 
Federal  Court  Appellate  System  has  rendered  a  report,  and  in- 
cluded in  that  report  is  the  recommendation  that  the  Fifth  and  the 
Ninth  Circuits  be  split.  Although  you  have  already  stated  your 
regrets  about  a  division,  do  you  have  any  comments  at  this  time,  or 
do  you  have  any  feeling  about  how  the  Fifth  Circuit  should  be  split? 

Judge  AiNSw^ORTH.  I  think  you  know  from  my  attitude  that  I 
hate  to  see  the  day  come,  and  I  have  been  hopeful  that  some  other 
alternative  might  be  found.  If  none  is  found,  my  own  preference 
is  to  divide  the  circuit  down  the  middle,  which  would  make  one 
circuit  of  Texas,  Louisiana,  and  Mississippi  and  another  of  Ala- 
bama, Georgia,  and  Florida.  That  is  the  Commission's  first  recom- 
mendation, as  I  understand  it,  and  that  would  be  my  preference, 
but  this  is  purely  a  personal  thing.  It  would  divide  the  caseload  in 
half.  We  would  not  have  a  two-State  circuit,  as  would  happen  if  we 
just  had  Louisiana  and  Texas.  I  live  in  Louisiana.  I  would  prefer  to 
have  a  three-State  circuit,  but  I  will  live  with  anything  that  Con- 
gress disposes  in  this  matter.  I  am  just  stating  my  own  preference, 
as  I  have  indicated. 

Senator  Burdtck.  You  were  correct  in  stating  that  that  was  the 
first  recommendation  of  the  Commission. 

Judge  AiNSwoRTH.  Yes.  I  would  hope  that  is  the  way  that  it  will 
come  out. 

Mr.  Westphal.  You  just  indicated.  Judge,  that  if  there  were  no 
other  alternative,  then  you  would  recognize  the  need  for  dividing 
the  Fifth,  but  there  would  still  be  a  question  of  how  to  divide  it. 

Can  you  think  of  any  alternative  to  splitting  the  Fifth? 

Judge  AiNSwoRTH.  There  have  been  some  advanced  by  some  of 
my  colleagues.  I  would  not  attempt  to  say  whether  this  can  be  done 
as  a  practical  matter  now  that  we  have  gone  this  far.  The  feeling 
of  some  of  my  colleagues  was  that  it  would  have  been  better  to 
have  an  overall  evaluation  of  the  jurisdiction  of  the  Federal  courts 
made  before  realignment;  that  this  realignment  is  not  going  to  solve 
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the  problem ;  that  you  should  also  experiment  with  having  addi- 
tional parajiidicial  personnel  snp])lied  to  the  judges. 

I  think,  more  than  anything  else,  some  of  the  views  expressed  by 
the  chief  judge.  Judge  Brown,  and  by  Judge  Wisdom — I  have 
joined  in  ])art  in  some  of  these — were  based  on  the  feeling  that  it 
should  have  been  done  in  the  reverse  manner;  that  before  you 
realign,  you  sliould  have  an  overall  study  of  jurisdiction,  with  a 
view  of  perhaps  curtailing  jurisdiction  to  some  extent.  These  are 
the  things  that  have  been  suggested. 

I  am  a  realist  if  nothing  else,  and  it  does  look  to  me  as  if  some- 
thing is  going  to  happen.  How  soon  will  be  up  to  the  Congress.  If  it 
happens  that  way,  I  would  hope  that  it  could  be  divided  as  I  have 
indicated. 

Senator  Burdtck.  You  mentioned  doing  some  jurisdictional  things 
and  so  forth.  I  would  like  to  ask  if  two  things  that  we  have  done 
might  not  be  of  some  help.  The  abolition  of  the  three-judge  district 
courts  will  save  a  little  judge  power,  won't  it? 

Judge  AiNSw^ORTH,  It  would,  indeed. 

Do  you  know  that  I  have  been  appointed  on  more  than  60  three- 
judge  district  courts  in  the  7-plus  years  that  I  have  been  on  the 
Circuit  Court?  It  is  a  big  thing,  and  in  those  workload  statistics 
that  you  have  today,  in  the  exhibits  attached  to  my  statement, 
there  is  no  mention  of  any  of  that. 

Senator  Bit^dick.  I  know  that. 

Judge  AiNSwoRTH.  We  will  celebrate  on  the  day  Congress  finally 
passes  this. 

Senator  Burdick.  That  is  Avhy  I  am  asking  if  this  isn't  going  to 
reduce  your  workload. 

Judge  AiNswoRTH.  It  is  an  important  thing.  It  is  a  terrific  user 
of  judicial  manpower  and  consumes  much  time. 

Senator  Bijrdick.  Another  thing  is  that,  although  this  is  conjec- 
tural, there  does  seem  to  be  on  the  horizon  today  a  little  different 
way  in  which  we  are  going  to  handle  our  court  actions  in  auto- 
mobile claims. 

Judge  AiNSwoRTH.  With  the  no-fault  insurance  plan? 

Senator  Burdick.  Yes. 

Judge  AiNswoRTH.  May  I  inquire  whether  you  think  that  has  a 
chance  to  pass? 

Perhaps  I  should  not  ask  you  that. 

Senator  Burdick.  Two  prestigious  committees  of  the  United 
States  Senate  have  approved  it.  Commerce  and  Judiciary. 

I  know  that  it  is  not  without  controversy,  but  we  have  noticed 
that  many  States  have  embarked  upon  this  program,  and  I  think 
it  is  reasonable  to  assume  that  we  will  have  it.  That  will  mean  a 
great  reduction  in  negligence  cases,  won't  it? 

Judge  AiNWORTH.  It  would  reduce  our  caseload  to  some  extent, 
but  that  is  not  one  of  our  larger  categories  of  cases.  Still,  anything 
that  reduces  our  caseload  is  welcome,  very  much  so. 

Senator  Burdick.  Do  you  not  get  quite  a  few  of  those  cases  under 
diversity  causes  of  action. 

Judge  AiNswoRTH.  Yes.  But  in  relation  to  the  totality  of  the 
docket,  the  percentage  is  relatively  small.  I  think  diversity  cases 
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are  about  10  percent  of  our  docket,  and  of  those,  I  would  suppose 
that  only   half  would  be   automobile  negligence   cases. 

Mr.  Wp:stpiial.  Of  course,  Judge,  you  suggested  reducing  juris- 
diction in  the  colloquy  between  yourself  and  the  chairman.  I  think 
you  just  pointed  out  one  area  where  some  progress  could  be  made. 

One  of  the  main  proposals  that  has  been  advanced  is  the  Ameri- 
can Law  Institute's  recommendation  that  diversity  jurisdiction  of 
the  Federal  courts  be  modified  to  deny  in-State  access  to  plaintiffs 
and  corporations  having  a  local  establishment  in  a  State. 

In  1973,  a  little  over  10  percent  of  your  terminations  were  per- 
sonal injury  and  tort  cases.  I  assume  only  a  percentage  of  those 
are  so-called  diversity  cases? 

Judge  AiNSwoRTH.  Yes.  Because  you  also  have  the  seamen's  cases 
and  the  longshoremen's,  or  stevedore  cases. 

Mr.  Westphal.  Only  a  percentage  of  the  diversity  cases,  then 
would  be  affected  by  the  A.L.I,  proposal,  if  that  proposal  were 
adopted  by  Congress.  As  you  have  already  suggested,  then,  that 
particular  change  in  jurisdiction  would  not  really  provide  great 
relief  from  the  situation  in  the  Fifth  Circuit? 

Judge  AiNSwoRTH.  It  would  Ije  welcome,  but  it  would  not  relieve 
the  situation  that  greatly. 

Senator  Burdick.  I  want  to  hasten  to  say  that  the  A.L.I,  pro- 
posals have  not  been  accepted  yet.  We  have  had  a  few  objections 
from  the  trial  lawyers  to  that  change. 

Judge  AiNSwoRTH.  The  committee  on  Court  Administration  con- 
sidered the  A.L.I,  proposals,  and  presented  them  to  the  Judicial 
Conference,  which  approved  them  pretty  much  as  they  were  and 
sent  them  over  to  you.  As  I  recall,  I  sent  the  book,  I  think,  with  all 
the  recommendations. 

Mr.  Westphal.  What  the  Conference  did  was  recommend  that  it 
be  studied  by  Congress.  They  took  no  action  as  to  whether  they,  as 
a  Conference,  favored  it  or  did  not  favor  it. 

Judge  AiNswoRTH.  Yes.  We  could  not  say  that  we  made  a  blanket 
endorsement  of  every  proposal.  That  is  a  fact. 

Mr.  Westphal.  The  point  that  I  am  trying  to  develop  is  this, 
Judge:  although  we  here  quite  a  bit — particularly  from  Judge 
Friendly — about  how  great  it  would  be  if  we*  could  reduce  the 
quantum  of  Federal  jurisdiction,  I  really  wonder  if  that  would 
solve  all  of  our  problems.  We  have  just  explored  Avhat  it  might 
not  do,  with  diversity  cases,  for  example,  and  as  I  look  at  this  work- 
load in  J.C.  Exhibit  No.  2,  I  do  not  know  hoAv  Congress — and  if 
you  can  think  of  how  they  could,  I  would  appreciate  your  sug- 
gestion— can  reduce  the  reach  of  the  criminal  jurisdiction  of  Fed- 
eral courts. 

Judge  AixswoRTH.  No. 

Mr.  Westphal.  It  seems  to  me  you  will  still  have  a  necessity 
for  a  Dyer  Act  even  though  prosecuting  attorneys  around  the 
country  use  a  lot  of  discretion  when  it  is  just  a  joyride  across  State 
lines. 

Senator  Burdick.  The  Senate  has  passed  a  bill  that  will  hopefully 
reduce  the  criminal  work  somewhat.  The  new  "diversion  bill"  should 
divert  many  of  our  first  offenders  out  of  the  criminal  procedural 
stream  and  into  other  activities,  without  having  to  first  submit  a 
plea.  This,  hopefully,  will  cut  down  some  of  the  cases,  won't  it? 
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Judge  AiNSWoRTH.  Many  of  the  Dyer  Act  cases,  to  use  the  lan- 
guage of  the  police,  are  "made"  by  the  State  police  or  the  city 
police.  They  turn  them  over  to  the  Federal  authorities  when  they 
find  that  the  automobile  was  transported  in  interstate  commerce. 
That  may  not  necessarily  be  so.  They  may  prosecute  them  in  the 
State  court,  but  the  States,  many  of  them,  are  very  happy  to  turn 
them  over  to  the  Federal  Government.  If  they  are  then  sent  to 
a  penitentiary,  they  are  going  to  go  to  a  Federal  penitentiary  in- 
stead of  a  state  penitentiary.  It  saves  the  State  the  cost  and  expense. 

I  am  not  sure  of  my  ground,  but  I  would  have  to  think  that  most 
of  the  stolen  car  prosecutions  occur  under  the  Federal  law  rather 
than  the  State.  But  that  is  a  small  thing.  Every  little  bit  that  we 
can  reduce  that  total  caseload,  of  course,  is  desirable. 

It  is  very  difficult  for  me  to  say  where  we  can  reduce  jurisdiction 
sufficiently  enough  to  offset  the  need  for  additional  judges  in  the 
circuit  courts.  The  A.L.I,  purported  to  do  it.  It  made  many  recom- 
mendations. "What  the  impact  on  the  total  caseload  would  be,  I 
cannot  even  hazard  a  guess. 

Mr.  Westphal.  You  make  a  good  point.  Judge;  it  is  fine  to  talk 
about  how  great  it  would  be  if  we  could  reduce  the  workload  of 
the  Federal  courts,  but  certainly  we  do  not  want  to  reduce  it  to  the 
point  where  we  put  500  Federal  judges  out  of  work. 

If  we  take  the  categories  of  cases  and  just  look  at  them,  I  do  not 
see  that  there  is  much  hope  that  we  can  so  curtail  jurisdiction  that 
we  can  avoid  the  necessity  from  time  to  time  of  determining  whether 
we  do  or  do  not  need  more  Federal  judges.  If  the  need  is  there, 
then  the  Government  must  in  some  way  respond  to  that  need  in 
order  to  resolve  disputes  among  its  citizens.  A  certain  number  of 
those  disputes  have  to  be  resolved  by  the  Federal  courts  for  very 
practical  reasons. 

I  just  do  not  think  that  all  this  clamor  for  reduction  of  Federal 
jurisdiction  is  the  answer  to  the  problem  of  how  many  judges  you 
need  in  order  to  handle  the  work  of  any  given  court. 

Judge  AiNswoRTH.  It  is  also  a  fact  that  we  live  in  a  dynamic 
society  and  pressure  is  coming  from  the  people  to  increase  the 
jurisdiction  of  the  Federal  courts.  Consumer  protection  is  one  cate- 
gory. Environmental  protection  is  another  category.  Equal  employ- 
ment opportunity  is  another  category.  All  of  these  have  added  to 
the  caseload,  and  we  cannot  be  critical  of  Congress  in  that  regard. 
You  are  responding  to  the  needs  of  the  people. 

Mr.  Westphal.  The  needs  of  the  people  must  be  met  by  the 
legislative  branch,  the  judicial  branch  and  the  executive  branch. 

Judge  AiNswoRTH.  "\Vhat  you  have  to  do  is  give  us  more  judges 
then. 

Mr.  Westphal.  That  may  have  to  be  the  ultirnate  conclusion. 

Senator  Burdick.  I  want  to  explore  something  you  just  sug- 
gested. You  said  paraprofessionals  would  help.  As  you  know,  we 
passed  the  Magistrates  Act,  and  that  is  helping  out  district  judges 
in  many  areas. 

Are  you  suggesting  something  like  that  for  the  circuit  courts? 

Judge  AiNswoRTH.  No,  I  was  thinking  of  additional  law  clerks 
and  secretarial  assistance.  The  law  clerks  that  we  have  now  gen- 
erally stay  with  us  about  a  year.  I  have  a  career  law  clerk.  She  was 
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a  lady  that  was  in  my  law  firm  for  25  years.  She  is  a  career  law 
clerk.  I  am  the  only  judge  in  the  circuit  who  has  one.  If  the  salaries 
were  sufficiently  attractive  you  might  get  them.  Some  people  would 
dedicate  their  lives  to  this  kind  of  work.  I  do  not  feel  that  there 
has  been  as  much  exploration  of  what  judges  could  do  if  they  had 
additional  help.  In  the  fifth  circuit  we  have  had  some  additional 
help  through  Congress,  and  it  has  done  a  lot  for  us.  We  are  able 
to  cope  with  this  tremendous  docket.  But  we  are  always  faced  w^ith 
the  criticism  that  the  law  clerks  are  exercising  judicial  prerogatives 
when  in  fact  they  are  not.  If  the  judge  knows  how  to  operate 
his  office  with  a  law  clerk  and  can  superintend  their  work,  he  knows 
that  the  decisionmaking  is  done  by  the  judge.  Everybody  has  to 
have  staff  to  assist  them,  and  the  amount  of  research  and  paperwork 
that  we  have  in  our  circuit  is  almost  unbelievable.  It  is  like  being 
on  an  assembly  line.  It  passes  through  your  office  every  day. 

Since  we  started  the  screening  processes  that  we  use,  these  appeals 
keep  coming  through  our  office  day  by  day.  I  started  to  say  365  days 
a  year.  Not  quite  that  many,  but  it  is  5  days  a  week,  12  months 
in  the  year. 

Senator  Burdick.  What  is  the  procedure? 

Does  the  clerk  scan  the  appeal  before  it  gets  to  your  eyes?  How 
does  it  work? 

Judge  AiNswoRTH.  He  does  not  do  anything  with  it.  He  just 
packages  it  and  sends  it  in  rotation  down  the  line. 

Senator  Burdick.  How  about  your  law  clerk? 

Judge  AiNswoRTH.  I  am  the  first  one  who  looks  at  it.  I  get  the 
first  look.  Then  I  assign  it  to  a  law  clerk  to  study.  He  writes  a  report 
and  orally  discusses  the  report  with  me.  We  decide  then  whether  the 
case  shall  be  disposed  of  with  or  without  oral  argument.  That  is  the 
first  thing  we  do. 

If  it  is  to  be  disposed  of  with  oral  argument,  we  send  it  back  to 
the  clerk  and  he  puts  it  on  the  oral  argument  calendar,  and  some 
other  panel  of  judges  may  see  it.  It  depends  on  the  luck  of  the 
draw.  If  we  screen  it  out  so  that  it  is  to  be  disposed  of  summarily, 
without  oral  argument,  then  we  communicate  with  the  other  two 
judges  of  the  screening  panel,  and  they  in  turn  go  through  the 
same  process.  If  the  decision  is  not  unanimous  that  the  case  be 
disposed  of  summarily  it  goes  automatically  to  the  oral  argument 
calendar.  You  can  see  there  is  a  lot  of  scrutiny  that  goes  into  the 
screening.  That  is  why,  if  you  were  just  to  look  at  the  sittings  in 
this  JC  exhibit  No.  2,  as  far  as  our  court  is  concerned,  you  would 
really  not  get  a  fair  idea  of  what  we  are  doing. 

Not  only  that.  We  do  not  show  the  number  of  per  curiam  opinions 
in  this  exhibit.  There  are  administrative  matters.  When  you  de- 
cided to  take  a  recess  a  few  minutes  ago,  I  answered  a  phone  call 
from  Judge  Thornberry  involving  a  mandamus  against  a  district 
judge.  Something  had  to  be  done  today.  We  are  having  these  things 
all  the  time. 

Senator  Burdick.  Could  we  not  use  a  paraprofessional  to  take 
care  of  administrative  things? 

Judge  AiNSwoRTH.  We  have  the  need  to  introduce  more  parapro- 
fessionals.  Yes,  I  do  think  so. 
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Senator  Burdtck.  How  is  this  administrator  working  out  that 
we  provided  a  couple  years  ago? 

Judge  AiNSwoRTii.  The  circuit  executive? 

Senator  Burdick.  Yes. 

Judge  Atnswortii.  That  is  working  out  very  well.  That  is  for  the 
court  generally.  That  does  not  directly  affect  the  judge's  specific 
workload. 

Mr.  Westphal.  Mr.  Chairman,  I  have  a  question  on  this  point. 

You  have  two  law  clerks  now? 

Judge  AiNSwoRTH.  I  have  three- 
Mr.  Westphal.  Could  you  profitably  employ  a  fourth? 

Judge  AiNSwoRTH.  Yes.  There  are  those  that  differ  with  me  in 
this  regard,  but  I  could. 

Mr.  Westphal.  Your  law  clerks,  the  three  that  you  have,  work 
with  you  and  for  you  and  under  your  immediate  supervision,  and, 
as  you  indicated,  you  will  sit  down  and  talk  things  over  with  them 
after  they  have  done  some  preliminary  research  work  for  you? 

Judge  AiNSwoRTH.  Yes. 

Mr.  Westphal.  On  this  question  of  additional  staff  help  that  a 
judge  needs,  is  there  a  difference  in  your  mind  between  a  law  clerk 
of  the  type  that  we  have  just  mentioned  and  a  so-called  staff  at- 
torney or  a  group  of  staff  attorneys  ? 

Is  there  a  difference  in  your  mind  between  those  two  staff  posi- 
tions? 

Judge  AiNSWORTH.  Yes.  When  I  think  of  a  staff  attorney,  I  see 
permanence  in  employment,  the  same  individual  there  from  year  to 
year.  The  average  law  clerk  stays  1  year  and  leaves.  You  must 
reeducate  the  new  law  clerks  who  are  just  coming  out  of  school. 
It  takes  3  or  4  months  before  they  really  get  on  to  what  you  want 
them  to  do. 

So  my  own  feeling  is,  in  our  own  court  we  could  have  some  pre- 
liminary screening  within  the  clerk's  office  through  staff  personnel. 

Mr.  Westphal.  But  how  are  you  going  to  then  keep  as  close 
supervision  of  a  judge  over  that  staff  attorney  as  you  keep  over 
your  three  law  clerks? 

This  is  my  question. 

Judge  AiNSwoRTH.  It  can  be  done.  We  have  staff  attorneys  now 
who  submit  to  us  certain  pro  se  petitions  and  reports.  They  are 
right  in  the  same  building  with  me.  If  I  want  to  see  one  I  call  him 
up  to  see  me.  If  some  judge  from  Jackson,  Miss,  has  some  criticism 
or  wants  to  know  something  about  his  work,  he  telephones  him,  or 
he  may  be  sitting  in  New  Orleans  on  the  court  and  he  will  see  him 
while  he  is  there.  These  things  fit  into  categories.  There  is  a  cer- 
tain amount  of  repetition  in  them  so  that  you  are  able  to  work  with 
the  staff  attorneys,  especially  in  the  criminal  law  field,  where  the 
same  thing  is  occurring  all  the  time,  reoccurring — search  and  seizure, 
confessions,  and  so  forth.  It  is  going  over  and  over,  with  different 
sets  of  facts,  the  same  questions  of  law  again  and  again. 

Mr.  Westphal.  In  various  informal  discussions  that  I  have  had 
with  members  of  the  trial  bar,  they  seem  to  be  a  little  more  fearful 
of  a  professional  career-staff-attorney-type  position  at  the  appellate 
level  than  they  are  of  a  fourth. or  fifth  law  clerk  for  an  individual 
judge.  Frankly  they  see  the  difference  being  that  most  judges  are 
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able  to  closely  supervise  the  law  clerks  who  work  for  them.  Some 
members  of  the  trial  bar  will  openly  say  they  do  not  think  that 
would  be  true  if  you  had  a  career-position  staff  attorney  who 
briefed  cases  and  memorandums  and  proposed  orders  along  with  his 
memorandums  on  the  law. 

Judge  AiNSwoRTH.  You  have  to  be  there  and  see.  What  the  staff 
attorneys  are  doing  and  what  the  law  clerks  are  doing  are  not  quite 
the  same.  They  are  different  categories  of  cases.  If  I  were  a  practic- 
ing attorney,  I  suppose  I  would  have  some  reservations,  too.  But 
they  need  not  have.  When  a  lawyer  loses  a  case  that  has  been  sum- 
marily disposed  of,  and  he  did  not  get  an  oral  argument,  he  feels 
that  if  he  had  gotten  there  and  argued  the  case  in  person  he  might 
have  been  more  successful.  We  do  not  dispose  of  cases  summarily 
where  there  is  a  lot  of  doubt  about  them.  They  have  to  be  very 
clear-cut.  I  have  not  heard  of  a  difference  in  feeling  about  staff 
attorneys  and  law  clerks,  but  I  can  see  why  some  lawyers  might 
feel  that  way.  It  depends  on  how  you  would  have  it  function. 

Senator  Burdick.  Thank  you.  Judge.  You  have  been  very  helpful 
today,  and  we  appreciate  it. 

Judge  AiNswoRTH.  Thank  you,  Senator.  We  are  most  appreciative 
of  your  efforts  on  behalf  of  the  judiciary. 

Senator  Burdick.  Our  thanks  go  to  you  too,  Mr.  Cook. 

We  will  be  in  recess  until  April  4. 

[Whereupon,  at  12:10  p.m.,  the  subcommittee  recessed,  to  recon- 
vene on  April  4,  1974.] 


THE  CIRCUIT  COURT  JUDGESHIP  BILL 


THURSDAY,   APRIL  4,    1974 

U.S.  Senate, 
Subcommittee  on  Improvements  in 

Judicial  Machinery, 
Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  457, 
Russell  Senate  Office  Building,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Senators  Burdick   (presiding),  and  Hruska. 

Also  present:  William  P.  Westphal,  chief  counsle;  William  J. 
Weller,  research  director ;  and  Kathryn  M.  Coulter,  chief  clerk. 

Senior  Burdick.  Today  marks  the  third  day  of  our  hearings  on  S. 
2991,  the  Omnibus  Circuit  Judgeship  Bill.  We  have  previously  heard 
from  the  representative  of  the  Judicial  Conference  who  stated  the 
recommendations  of  the  Conference  for  nine  additional  judgeships 
in  seven  of  the  circuits  and  the  subcommittee  explored  the  rationale 
of  the  Conference's  recommendations. 

We  are  now  ready  to  consider  each  of  the  circuits  individually 
and  our  witnesses  today  are  the  chief  judges  of  the  seventh  and  third 
circuits. 

Committee  Exhibits  E-7  and  E-3,  reflecting  data  from  those  two 
circuits  will  be  placed  in  this  record  immediately  preceding  the  testi- 
mony of  the  chief  judge  from  each  circuit. 

I  have  previously  indicated  that  it  is  the  responsibilitiy  of  the 
Congress  to  assess  the  workload  of  the  several  circuits  and,  in  our 
hearings,  in  addition  to  that  function,  we  will  endeavor  to  determine 
whether  there  are  relatively  uniform  standards  by  which  this  work- 
load can  be  measured  and  a  comparison  made  between  the  several 
circuits. 

Our  first  witness  will  be  Hon.  Luther  Swygert,  Chief  Judge  of  the 
Court  of  Appeals  for  the  Seventh  Circuit. 

Judge  Swygert,  welcome  to  the  committee. 
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STATEMENT  OF  CHIEF  JUDGE  LUTHER  M.  SWYGERT,  U.S.  COURT 
OF  APPEALS  FOR  THE  SEVENTH  CIRCUIT,  CHICAGO,  ILL. 

Judtje  SwYGERT.  How  do  you  want  me  to  proceed? 

Senator  Bxjrdick.  I  would  like  to  have  your  prepared  statement 
made  a  part  of  the  record  in  total,  and  if  you  could  summarize  or 
hit  the  high  points  that  would  be  helpful.  Also  your  letter  and  memo 
summarizing  your  screening  procedures  will  be  included  in  the  record. 

Judge  SwYGERT.  If  it  is  agreeable,  I  will  just  try  to  highlight  it 
then. 

Senator  Burdick.  We  would  appreciate  it  very  much.  The  full  text 
of  your  prepared  statement  will  now  be  received  for  the  record. 

[The  prepared  statement  follows :] 

Prepared  Statement  of  Chief  Judge  Luther  M.  Swygert 

The  United  States  Court  of  Appeals  for  the  Seventh  Circuit  encompasses  the 
States  of  Illinois,  Indiana,  and  Wisconsin.  There  are  seven  districts  v^'ithin  the 
circuit,  three  in  Illinois,  two  in  Indiana,  and  two  in  Wisconsin. 

COMPOSITION    OF   THE    DISTRICT    COURTS 

There  are  28  authorized  district  judgeships  in  the  circuit,  distributed  as 
follows : 

Northern  district  of  Illinois 13 

Eastern  district  of  Illinois 2 

Southern  district  of  Illinois 2 

Northern  district  of  Indiana 3 

Southern  district  of  Indiana 4 

Eastern  district  of  Wisconsin 3 

Western  district  of  Wisconsin 1 

CASELOAD   OF   THE   DISTRICT   COURTS 

In  fiscal  year  1973  there  were  2,505  criminal  cases  commenced  in  the  district 
courts  of  the  circuit  compared  with  1,576  cases  commenced  in  1966.  (The  year 
1966  is  used  because  that  is  the  year  the  eighth  and  last  judgeship  was  au- 
thorized and  filled  by  Judge  Walter  J.  Cummings.)^  In  fiscal  year  1973  there 
were  7,055  civil  cases  commenced  in  the  district  courts  compared  with  5,073 
in  fiscal  year  1966.  A  total  of  9,506  cases  (exclusive  of  bankruptcy)  were  filed 
in  the  district  courts  in  fiscal  year  1973  compared  with  6,649  cases  in  fiscal 
year  1966.' 

COMPOSITION   OF  THE   COURT   OF  APPEALS 

The  United  States  Court  of  Appeals  for  the  Seventh  Circuit  is  located  in 
Chicago  and  sits  only  in  that  city.  All  the  judges  but  one  reside  in  Chicago 
or  its  environs  and  have  their  chambers  in  the  federal  courthouse." 

There  are  eight  judgeships  authorized  for  the  circuit.  There  is  now  one 
vacancy.  (Judge  Roger  J.  Kiley  took  senior  judge  status  on  January  1,  1974. 
This  vacancy  has  not  yet  been  filled.)  We  have  not  had  the  services  of  Judge 
Otto  Kemer  since  December  15,  1971,  when  he  was  relieved  of  all  judicial 
assignments.  At  the  present  time  we  have  three  judges  on  senior  status  available 
for  limited  service  to  our  court :  Senior  Judge  John  S.  Hastings,  Senior  Judge 


1  From  the  creation  of  the  court  in  1893  to  1966,  additional  judges  were  authorized 
for  the  court  In  1905,  1938,  1949,  and  1961. 

2  These  figures  represent  an  increase  of  43.8  per  cent  in  FT  1973  over  FY  1966.  In  all 
circuits  the  total  civil  and  criminal  cases  commenced  In  FY  1966  was  102,400  and  In 
FY  1973  the  total  was  140,994.  Nationally,  the  Increase  in  total  filings  In  the  district 
courts  for  the  same  period  was  37.7  per  cent. 

Appendix  A  contains  detailed  statistical  data  covering  civil  cases  commenced  during 
fiscal  years  1960-1973.  Appendix  B  contains  detailed  statistical  data  covering  criminal 
cases  commenced  during  fiscal  years  1960-1973. 

» Judge  Thomas  E.  Falrchlld  resides  in  Milwaukee  and  maintains  chambers  there.  He 
plans  to  move  his  headquarters  to  Chicago  in  September  1974. 
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Latham  Castle,  and  Senior  Judge  Roger  J.  Kiley.  (Judge  Kiley  suffered  a 
heart  attack  three  days  ago.  There  is  no  way  now  of  linowing  what  service 
he  may  render  in  the  future.) 

I  am  now  eligible  to  take  senior  judge  status,  but  no  other  active  judge  will 
qualify  for  such  status  for  a  number  of  years.  Judge  Fairchild  will  qualify 
in  1981,  Judge  Cummings  in  1981,  Judge  Pell  and  Judge  Stevens  in  1985,  and 
Judge  Sprecher  in  1986. 

We  have  requested  and  received  assistance  from  both  senior  and  active  dis- 
trict judges  within  the  circuit,  and  also  from  judges  outside  the  circuit.  During 
calendar  year  1973,  eighteen  visiting  judges  sat  sixty-eight  days  in  our  court; 
in  1972,  eleven  judges  sat  sixty  days;  and  in  1971,  eleven  judges  sat  sixty 
days. 

WORKLOAD   OF  THE   COUBT   OF   APPEALS 

Consistent  with  the  national  trend  there  has  been  a  steady  increase  in  the 
number  of  filings  in  the  Court  of  Appeals.  In  fiscal  year  1961,  appeals  com- 
menced numbered  328;  in  1966,  545;  and  in  1973,  1,117 — more  than  a  one 
hundred  percent  increase  since  the  authorization  of  the  eighth  judgeship. 
(Appendix  C  shows  the  number  of  filings  per  year  during  1961-1973.)  The 
number  of  filings  in  fiscal  year  1973  per  judgeship  was  140,  107  in  1970.  and 
68  in  1966.* 

The  total  cases  terminated  in  the  Court  of  Appeals  in  calendar  year  1973 
was  1,192.  This  compares  with  terminations  in  previous  years  as  follows : 

1972 1,  009 

1971  844 

1970 799 

1969 676 

1968 612 

1967 522 

1966 575 

1965 478 


The  number  of  terminations  per  judgeship  for  the  last  several  years  is 
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1973 136 

1972 110 

1971  99 

1970 101 

1969 74 

1968 72 

1967 67 

1966 65 

1965 59 

Although  our  terminations  have  increased,  our  filings  have  increased  at  a 
faster  pace.  The  result  is  that  the  pending  caseload  has  steadily  increased 
since  1961.  At  the  end  of  fiscal  year  1961  there  were  148  pending  appeals; 
by  fiscal  year  1968  the  number  had  risen  to  496 ;  and  in  fiscal  year  1973  to  921 — 
an  increase  of  522  percent  over  fiscal  year  1961.*  Our  pending  caseload  is  the 
third  largest  in  the  country.  During  fiscal  year  1973,  the  median  time  to 
dispose  of  an  appeal  was  11.1  months  from  docketing  to  disposition.  This  was 
substantially  above  the  national  figure  of  6.4  months  and  ranked  the  Seventh 
Circuit  tenth  among  the  eleven  circuits. 

In  fiscal  year  1973,  the  court  heard  oral  arguments  in  six  cases  a  day, 
five  days  a  week  for  twenty-two  weeks,  a  total  of  660  arguments.  (Some  argu- 
ments involved  multiple  appeals  such  as  cross-appeals  and  consolidated  ap- 
peals.) The  same  would  be  approximately  true  for  fiscal  year  1974.  In  fiscal 
year  1972,  the  number  of  oral  arguments  totaled  555.  The  court  prior  to 
September  of  1968  heard  two  cases  per  day,  then  shifted  to  three  cases  per 
day  and  in  September  of  1970  started  hearing  four  cases  per  day.  In  September 
1972,  the  number  of  oral  arguments  was  increased  to  six  per  day. 


*  The  comparable  national  levels  were :  161  filings  per  judgeship  In  FY  1973 ;  120  In 
FT  1970  ;  and  82  In  FY  1960. 

"  The  comparable  national  levels  were :  156  terminations  per  judgeship  In  fiscal  year 
1973  ;  110  In  fiscal  year  1970  :  and  86  In  fiscal  year  1967. 

8  The  comparable  national  totals  for  all  circuits  were  :  2,375  for  FY  1961 ;  6,615  In 
FY  1968  ;  and  10,456  In  FY  1973 — an  Increase  of  340  per  cent  over  FY  1961. 
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During  fiscal  year  1973,  each  active  judge  sat  for  approximately  thirty-two 
days.  The  figure  for  fiscal  year  1974  will  be  about  the  same.  This  compares 
with  the  prior  fiscal  years  of  1972  and  1971  when  each  judge  sat  for  approxi- 
mately thirty-nine  days.  In  considering  this  comparison,  an  additional  fact 
should  be  considered.  During  1972  and  1971  we  were  hearing  four  cases  per 
day,  whereas  in  1973  we  started  hearing  six  cases  per  day. 

The  number  of  terminations  per  judge  after  oral  argument  or  submission 
on  briefs  has  increased  from  sixty-seven  in  1967  to  136  in  fiscal  year  1973. 

In  addition,  circuit  judges  were  assigned  to  forty  three-judge  district  cases 
during  calendar  year  1973,  to  forty-seven  such  cases  in  1972,  and  to  thirty- 
three  cases  in  1971. 

PBOCEDUBES  ADOPTED  TO  IMPROVE  EFFICIENCT 

Because  of  the  increased  filings,  we  have  adopted  during  recent  years  various 
procedures  in  an  attempt  to  cope  with  the  mounting  workload.  I  shall  summarize 
two  of  the  more  important  innovations. 

1.  Screening 

At  present  we  have  a  simple  but  effective  screening  procedure.  The  senior 
clerk  of  the  chief  judge  examines  the  appellants'  briefs  in  criminal  appeals 
shortly  after  they  are  filed  and  both  the  appellants'  and  appellees'  briefs  in 
civil  appeals  shortly  after  the  last  brief  in  an  appeal  is  filed.  He  notes  the 
issues  and  prepares  a  tentative  schedule  for  oral  argument.  Each  schedule 
covers  a  five-day  week  of  oral  arguments  with  six  cases  per  day.  A  time  limita- 
tion ranging  from  ten  minutes  per  side  to  thirty  minutes  or  longer  is  suggested. 
The  chief  judge  and  the  Clerk  meet  with  the  law  clerk  and  a  final  determination 
is  made  with  regard  to  the  schedule. 

Panels  are  later  selected  at  random  for  the  week's  arguments.  The  panel 
may  alter  the  time  allotted  for  oral  argument  in  any  appeal.  Deviations  from 
this  procedure  occur  in  prisoner  pro  se  appeals  and  appeals  which  are  obviously 
frivolous.  These  are  screened  out  and  are  considered  without  oral  argument. 
The  judges  of  the  Seventh  Circuit  are  strongly  committed  to  oral  argument  in 
all  appeals  except  those  just  mentioned  and  those  where  a  motion  for  summary 
aflBrmance  is  granted  pursuant  to  Circuit  Rule  22. 

2.  Disposition  of  Appeals 

In  February  1973  the  court  adopted  a  plan  for  the  publication  of  opinions. 
Circuit  Rule  28.^  Briefly,  Rule  28  contemplates  two  types  of  dispositions :  opin- 
ions, either  authored  or  per  curiam,  and  orders.  Opinions  are  published,  e.g., 
sent  to  West  Publishing  Company  and  distributed  generally.  Orders  are  not 
published,  may  not  be  cited  in  the  Seventh  Circuit,  and  are  distributed  only  to 
the  litigants  and  the  judge  or  agency  from  which  the  appeal  came. 

The  orders,  however,  are  not  short,  summary  documents.  Although  they  do 
not  usually  recite  the  facts  in  detail,  the  reasons  for  the  decision  are  explicitly 
stated  and  all  the  substantial  issues  are  treated.*  (Appendix  D  is  a  repre- 
sentative order.)  Currently  about  sixty  per  cent  of  our  dispositions  are  by 
orders.  We  think  that  Circuit  Rule  28  aids  in  expediting  dispositions  and 
con.serving  judicial  time. 

We  have  other  internal  procedures  designed  to  conserve  time  and  improve 
eflBeiency.  One  rule  covers  our  motion  practice  and  another  provides  for  auto- 
matic assigmment  of  motions  panels. 

I  should  also  mention  one  important  advantage  we  have  in  the  Seventh 
Circuit.  The  fact  that  all  the  judges  except  one  have  their  chambers  in  one 
location  is  of  inestimable  value  in  a  number  of  ways.  One  advantage,  obviously, 
is  the  saving  of  time  and  the  prevention  of  delay  in  communication  among  the 
judges  and  their  staffs. 


■'The  plan  was  formulatPd  at  the  rtlreetlon  of  the  .Tudiclal  Conference  of  the  United 
States  which  mandated  each  circuit  to  adopt  tentative  publication  plans  in  an  attempt 
to  stem  the  proliferation  of  published  opinions  which  have  no  precedential  value. 

*The  judpes  of  onr  court  believe  that  the  lleltants  as  well  as  the  judpe  or  apency 
from  whence  the  appeal  or  review  came  are  entitled  to  a  clear  statement  of  reasons  for 
the  decision.  It  may  also  be  an  aid  to  the  Supreme  Court.  If  certiorari  is  soutrht.  More- 
over, such  statements  insure  that  all  the  substantial  Issues  are  treated  and  that  the 
criteria  for  orders  are  observed.  Rule  28  includes  detailed  criteria  for  guidance  In 
decldlnj?  whether  the  disposition  should  be  by-  order  or  opinion. 
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CONCLUSION 

A  ninth  judgeship  was  recommended  for  the  Seventh  Circuit  by  the  Judicial 
Conference  of  the  United  States  in  October  1971.  That  recommendation  followed 
an  analysis  of  our  situation  and  a  recommendation  by  the  Subcommittee  on 
Judicial  Statistics  of  the  Committee  on  Court  Administration.  Our  filings  have 
increased  from  902  in  fiscal  year  1971  to  1,117  in  fiscal  year  1973.  This  statistic 
is  insignificant  because  if  the  Judicial  Conference  believed  we  needed  a  ninth 
judgeship  as  of  1971  on  the  basis  of  our  workload  at  that  time,  it  stands  to 
reason  that  the  current  statistics  indicate  a  stronger  need  now  for  an  additional 
judgeship. 

It  should  also  be  pointed  out  that  when  we  requested  the  Judicial  Confer- 
ence to  recommend  a  ninth  judgeship  we  had  five  senior  judges  rendering 
service  to  the  court.  We  now  have  three. 

It  is  difficult  to  project  the  court's  future  workload  and  perhaps  such  an 
exercise  is  of  questionable  value.  However,  there  is  a  strong  probability  that 
the  increase,  which  has  been  constant  over  the  past  decade,  will  continue. 
While  some  types  of  appeals  may  stabilize  or  even  decline,  others  may  well 
increase. 

Finally,  I  think  it  important  to  say  that  when  judges  face  more  work  than 
they  can  reasonably  handle,  there  is  the  risk  that  the  quality  of  their  decisions 
may  suffer.  Hurried  judgments  are  sometimes  unwise  judgments.  The  judges 
on  our  court  are,  as  all  judges  should  be,  dedicated  to  the  prime  principle: 
Every  case  is  of  utmost  importance  to  the  litigants  involved  and  therefore, 
deserves  not  only  full  consideration  but  also  whatever  amount  of  judicial 
time  is  required  by  the  importance  of  the  issues.  I  need  not  remind  you  gentle- 
men that  this  principle  is  jeopardized  by  an  ever-increasing  caseload. 

The  United  States  Court  of  Appeals  for  the  Seventh  Circuit  through  extra- 
ordinary effort  on  the  part  of  its  judges  and  outside  help,  temporarily  at  least, 
has  stopped  the  accretion  of  pending  cases.  I  doubt  if  we  can  maintain  that 
salutary  condition  very  long  without  additional  judge  power.  Accordingly,  the 
judges  of  our  court  respectfully  request  that  your  Subcommittee  recommend 
that  a  ninth  circuit  judgeship  be  authorized  by  Congress  for  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit. 
March  30,  1974 
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APPENDIX  A 
U.S.  DISTRICT  COURTS  IN  THE  SEVENTH  CIRCUIT-CIVIL  CASES  COMMENCED  FISCAL  YEARS  1960-73 


Fiscal  year 


State 
prisoner 
petitions 


Other 

private 

civil 


Federal 
prisoner 
petitions 


Other  U.S. 
civil 


1960 78 

1961 106 

1%2 182 

1963 ---  216 

1964 307 

1965 291 

1966.... 314 

1967 507 

1968.... 544 

1969 571 

1970 791 

1971 1,025 

1972 1,102 

1973 991 


2,318 

40 

1,760 

2,425 

82 

1,815 

2,778 

83 

1,832 

2,802 

56 

1,837 

2,998 

132 

1,806 

3,059 

199 

1,321 

3,270 

109 

1,380 

3,067 

129 

1,252 

3,108 

189 

1,101 

3,540 

224 

1,191 

3,801 

229 

1,352 

4,264 

204 

1,552 

4,164 

317 

1,435 

4,246 

251 

1,567 

APPENDIX  B 
U.S.  DISTRICT  COURTS  IN  THE  SEVENTH  CIRCUIT— CRIMINAL  CASES  COMMENCED,  FISCAL  YEARS  1960-73 


Cases 


Cases 


Fiscal  year : 

I960.... 1,503 

1961... 1,678 

1962 1,855 

1963 1,988 

1964 1,679 

1965 1,784 

1966 1,779 


Fiscal  year: 

1967 1,617 

1968.. 1,674 

1969 1,739 

1970 1,994 

1971.... 2,370 

1972 2,377 

1973 2,505 
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APPENDIX   D 

U.S.  Court  of  Appeals,  for  the  Seventh  Circuit 
United  States  of  America,  plaintiff-appellee 

V. 

No.  73-1839 
William  De  Fobbest  Thomas,  defendant-appellant 

Appeal  from  the  United  States  District  Court  for  the  Southern  District  of 

Indiana,  Indianapolis  Division. 

No.  IP  72-CR-173 

James  E.  Noland,  Judge 

(Argued  October  30,  1973— November  26,  1973) 

Before  Swygert,  Chief  Judge,  Cumminqs  and  Stevens,  Circuit  Judges. 

obdeb 

A  jury  convicted  appellant  of  unlawfully  distributing  heroin  HCL,  in  viola- 
tion of  21  U.S.C.  §  841(A)(1),  and  conspiracy  to  do  the  same,  in  violation  of 
21  U.S.C.  §  846.  On  this  appeal,  he  argues  that  the  evidence  to  support  his 
conviction  is  legally  insufficient,  that  the  district  judge  committed  prejudicial 
error  in  certain  rulings  in  the  course  of  the  trial,  and  that  the  Assistant 
United  States  Attorney  made  prejudicial  remarks  to  the  jury  in  closing  argu- 
ment which  the  court  failed  to  cure.  We  affirm. 

The  facts  pertaining  to  appellant*  can  be  succinctly  stated:  On  March  21, 
1972,  Donald  Collins,  a  government  informer,  telephoned  defendant  White. 
Immediately  thereafter,  he  drove  to  White's  place  of  business,  where  appellant 
was  employed.  Approximately  two  minutes  after  coming  to  a  stop  in  front  of 
White's  shop,  a  man,  later  identified  as  appellant,  was  let  out  of  the  shop 
by  a  man  resembling  White,  and  then  entered  Collins'  car.  A  sale  of  heroin 
was  discussed,  Collins  gave  appellant  $300,  and  Thomas  provided  Collins  with 
a  quantity  of  heroin.  Appellant  left  the  car  and  was  readmitted  to  the  shop 
by  defendant  White. 

The  suffioiency  of  the  evidence 

Appellant  argues  that  there  is  insufficient  evidence  to  sustain  the  jury  verdict 
because  Collins  testified  that  the  transaction  occurred  at  6:00  p.m.,  and  agent 
Jovonovich  of  the  Bureau  of  Narcotics  and  Dangerous  Drugs,  who  testified 
to  having  witnessed  the  transaction  through  binoculars  from  a  car  parked  up 
the  block,  said  it  occurred  at  8:50.  The  government  suggests  that  "Collins  ap- 
parently confused  that  transaction  with  the  one  on  March  28,"'  but,  in  any 
event,  the  inconsistency  is  not  fatal  to  its  case.  Two  eyewitnesses  are  not 
required  for  the  purpose  of  identifying  the  perpetrator  of  a  crime.  "  'In  general, 
the  testimony  of  a  single  vntness,  no  matter  what  the  issue  or  who  the  person, 
may  legally  suffice  as  evidence  upon  which  the  jury  may  find  a  verdict,'  7  Wig- 
more,  Evidence  §  2034,  p.  259."  United  States  v.  Levi,  405  F.2d  380,  382  (4th 
Cir.  1968)  (emphasis  in  original).  The  inconsistency,  therefore,  could  only  help 
the  appellant,  by  calling  the  credibility  of  the  government  witnesses  into 
doubt.  Evidently,  the  jury  believed  Collins,  and  this  it  was  entitled  to  do. 
United  States  v.  Aviles,  274  F.2d  179,  190  (2d  Cir.  1960).  His  testimony  was 
adequate  to  support  a  finding  of  guilty  on  the  substantive  count  and  on  the  ■ 
conspiracy  charge.  See  United  States  v.  Cardi,  478  F.2d  1362,  1369  (7th  Cir. 
1973). 


1  Appellant  was  tried  jointly  with  two  others.  The  facts  relating  to  defendant  Benjamin 
Franklin  White  are  set  forth  In  our  order  disposing  of  his  appeal,  No.  73-1644.  The 
third  defendant,  Sherrl  Louise  Harris,  did  not  appeal. 

2  Brief  for  Appellee  at  8. 
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The  rulings  at  trial 

Appellant  challenges  five  rulings  made  during  the  course  of  trial  by  the 
district  court,  and  claims  each  constitutes  prejudicial  error.  The  first  challenges 
four  questions  which  the  judge  asked  agent  Jovonovich  concerning  his  qualifi- 
cations to  conduct  heroin  field  tests.  We  cannot  agree  that  such  questioning 
constituted  action  in  "a  capricious  and  willful  manner  with  the  intent  to 
bolster  the  government's  case  against  appellant." "  Rather,  from  the  transcript 
it  appears  that  the  judge  was  exercising  "his  authority  to  expedite  the  trial 
in  the  interest  of  truth  and  justice,"  United  States  v.  Perry,  478  F.2d  1276, 
1281  (7th  Cir.  1973),  in  establishing  the  credentials  of  the  witness  to  testify 
concerning  heroin  field  tests.  An  examination  of  this  portion  of  the  transcript 
convinces  us  that  he  did  not  fail  "to  preserve  an  attitude  of  impartiality"  which 
"could  have  misled  the  jury  into  believing  that  he  had  formed  an  opinion  as 
to  the  defendant's  innocence  or  guilt."  Perry,  supra. 

Second,  the  appellant  argues  that  the  judge  committed  reversible  error  by 
permitting  the  jury  to  view  a  postal  return  receipt  before  it  was  admitted  into 
evidence.  This  argument  is  without  merit.  The  receipt  measures  2^2"  by  2%", 
it  was  never  passed  to  the  jury  for  them  to  read,  but  was  only  viewed  at  a 
distance  of  eight  feet,  and  it  was  immediately  thereafter  admitted  into  evi- 
dence.* United  States  v.  Adams,  385  F.2d  548  (2d  Cir.  1967),  cited  by  the 
appellant,  is  very  different ;  that  case  involved  sending  an  exhibit  into  the  jury 
room  even  though  a  portion  of  the  exhibit  which  contained  incriminating 
writings  had  not  been  received  in  evidence.  Id.  at  550. 

Appellant  also  objects  to  the  testimony  of  two  government  witnesses,  which 
the  court  permitted  over  objection.  He  argues  that  Agent  Jovonovich  should 
not  have  been  allowed  to  testify  that,  in  front  of  White's  shop  on  March  21, 
the  informer  and  Collins  "appeared  to  be  engaging  in  conversation,"®  sug- 
gesting that  such  testimony  is  a  conclusion  of  the  witness.  Since  he  was 
observing  the  activity  in  Collins'  automobile  through  binoculars,"  the  question 
elicited  eyewitness  testimony,  which  was  properly  received. 

Next,  he  objects  to  the  testimony  of  Indianapolis  Police  Officer  Hardin 
concerning  the  conversation  he  electronically  overheard  between  Collins  and 
defendant  White  on  March  29,  on  the  ground  that  the  electronic  recording 
would  not  be  admissible  under  the  test  stated  in  Rule  1002  of  the  Proposed 
Federal  Rules  of  Evidence.  But  the  government  did  not  offer  the  recording; 
it  used  the  testimony  of  a  witness  who  had  directly  overheard  the  conver- 
sation. 

Finally,  appellant  objects  to  the  admission  of  Government  Exhibits  3A  and 
3B  into  evidence.  The  exhibits  are  lock-seal  envelopes,  relating  to  the  heroin 
transaction  of  March  29,''  and  not  the  one  of  March  21.  Appellant  suggests 
that  the  court  erred  in  admitting  the  evidence  without  a  formal  offer  by  the 
prosecutor.*  The  transcript  makes  it  plain,  however,  that  the  government  did 
intend  the  exhibits  to  be  received  and,  therefore,  the  omission  of  a  formal 
offer  was  harmless. 

The  closing  argument 

Appellant  argues  that  "While  delivering  closing  argument  to  the  jury,  the 
government's  attorney  made  reference  to  the  appellant's  'numerous  acts'  or 
'numerous  sales  of  narcotics' " ;  that  counsel  objected  to  these  remarks  and 
requested  the  court  to  admonish  the  jury  that  the  government's  evidence  only 
tended  to  prove  appellant's  involvement  in  one  sale  of  heroin ;  and  that  the 
court  refused  counsel's  reqiiest. 

Our  examination  of  the  text  of  the  closing  argument  of  the  Assistant  United 
States  Attorney  reveals  no  such  prejudicial  remarks.  Nor  does  the  text  show 
any  objections  by  counsel  for  appellant  which  might  help  us  to  establish  which 
statements  he  thought  were  prejudicial  in  this  way.  The  argument  is  not 
supported  by  the  record. 

The  judgment  is 

Affirmed. 


»  Brief  for  Appellant  at  14. 

*Tr.   65-68. 

"Tr.   IS. 

•Tr.   155. 

TTr.   368-370. 

«Tr.   318. 
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U.S.  CotJBT  OF  Appeals, 

Seventh  Cibcuit, 
Chicago,  III.,  March  22,  1974. 

Hon.  QUENTIN  N.  BXJBDICK, 

U.S.  Senator, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Burdick  :  Pursuant  to  your  request  of  February  27,  1974,  I 
enclose  a  memorandum  summarizing  our  procedure  for  screening,  hearing,  and 
submission  of  appeals.  I  also  enclose  a  copy  of  the  weekly  calendars  for  fiscal 
year  1973. 

The  calendars  are  used  only  for  those  appeals  in  which  oral  argument  is 
scheduuled.  They  are  prepared  a  week  at  a  time  and  counsel  is  notified  of  the 
schedule  about  five  weeks  prior  to  the  date  of  oral  argument. 

In  your  letter,  you  posed  several  other  questions.  The  enclosed  memorandum 
answers  those  questions  regarding  the  screening  procedures  used  by  the  Seventh 
Circuit  as  well  as  the  procedures  for  submitting  appeals  for  decision  without 
oral  argument. 

In  response  to  your  other  questions,  the  judges  heard  oral  argument  in  six 
cases  a  day,  some  cases  involve  multiple  appeals,  five  days  a  week,  for  twenty- 
two  weeks  during  fiscal  year  1973,  a  total  of  660  cases.  The  same  would"  be 
approximately  true  for  fiscal  year  1974. 

I  think  you  might  also  be  interested  in  our  Internal  Rule  7  (a  copy  of  which 
is  attached).  The  rule  was  adopted  in  order  to  save  judicial  time  by  eliminating 
the  need  for  judges  to  consider  routine  procedural  motions. 

If  you  need  any  more  information,  I  will  be  pleased  to  provide  you  with  it. 
Sincerely, 

Luther  M.  Swygert. 

Enclosures. 

Seventh  CiRctJiT  Screening  Procedukes 


One  of  our  screening  procedures  affects  only  the  denial  of  petitions  for  writ 
of  habeas  corpus  by  state  prisoners.  Pursuant  to  28  U.S.C.  §  2253,  a  determina- 
tion must  be  made  whether  a  certificate  of  probable  cause  to  appeal  should  be 
issued  unless  the  district  judge  who  acted  on  the  petition  for  the  wrif  has 
already  issued  the  certificate.  During  calendar  year  1973,  eleven  of  the  thirty- 
eight  requested  certificates  of  probable  cause  were  issued  by  judges  of  our 
court.  The  procedure  is  for  one  of  the  staff  law  clerks  to  read  the  petitioner's 
motion  and  the  district  court  record,  then  orally  to  present  the  matter  to  the 
motions  judge.  If  the  certificate  is  to  be  granted,  only  one  judge  need  act.  If 
it  is  to  be  denied,  two  judges  must  vote  to  deny  in  accordance  with  our  internal 
rules. 

n 

Circuit  Rule  22  (a  copy  is  attached)  provides  for  aflSrmance  without  oral 
argument  if  the  is.sues  are  insubstantial.  One  of  the  staff  Law  clerks  reads  the 
motion  to  aflBrm,  the  briefs,  and  the  proposed  order.  He  then  prepares,  if 
necessary,  a  memorandum  and  perhaps  a  revised  order  or  opinion  and  submits 
the  motion,  briefs,  memorandum,  and  proposed  decision  to  the  motions  panel  of 
three  judges.  (The  motions  panel  is  automatically  selected.  It  consists  of  the 
motions  judge  for  a  particular  week  as  well  as  the  immediate  preceding  and 
succeeding  motions  judge.  These  panels  shift  automatically  as  the  motions  judge 
revolves  among  the  active  judges. )  If  one  of  the  judges  votes  to  deny  the  motion 
to  affirm,  the  motion  is  denied.  The  three  judges  must  vote  to  affirm  if  the 
motion  is  to  be  granted.  In  calendar  year  1973,  motions  to  affirm  were  made  in 
seventy-seven  appeals,  of  which  thirty-one  were  granted  Cnine  are  pending).  In 
calendar  year  1972  (the  Rule  was  adopted  in  1972).  there  were  forty-eight 
motions  to  affirm,  of  which  thirty-one  were  granted. 

ni 

In  all  other  appeals  the  Chief  Judge's  senior  law  clerk  examines  all  the  briefs 
in  each  civil  appeal  within  ten  days  after  the  filing  of  appellee's  brief.  He  also 
examines  the  appellant's  brief  in  criminal  appeals  within  ten  das  after  its 
filing.  He  notes  the  issues,  makes  a  tentative  decision  as  to  length  of  time 
needed  for  oral  argument,  and  recommends  whether  the  appeal  should  be  expe- 
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dited  for  oral  argument  or  held  pending  a  decision  in  the  Supreme  Court  or 
in  the  Seventh  Circuit  which  might  be  controlling.  He  then  makes  a  preliminary 
schedule  for  one  week  of  oral  arguments  giving  precedence  to  criminal  appeals, 
habeas  corpus,  and  important  civil  appeals.  Appeals  involving  similar  issues  are 
generally  set  for  the  same  day  so  as  to  aid  the  court's  consistency  as  well  as 
to  conserve  judicial  time. 

The  law  clerk  presents  the  preliminary  calendar  with  the  briefs  to  the  Chief 
Judge  and  the  Clerk  of  the  court  and  explains  the  schedule  and  the  reasons 
for  the  time  allotments.  The  time  allotted  for  oral  argument  varies  from  10 
minutes  per  side  to  30  minutes  or  more  if  it  is  an  involved  appeal.  A  typical 
day  of  oral  arguments  would  consist  of  the  following : 

Morning :  Minutes  per  side 

First    case 15 

Second  case 15 

Third  case 20 

Fourth  case 30 

Afternoon : 

Fifth   case 10 

Sixth  case 30 

The  chief  judge  makes  the  final  determination  and  the  clerk  prepares  the 
weekly  calendar. 

If  one  of  the  parties  to  the  appeal  is  pro  se  and  imprisoned  or  the  pro  se 
appellant  files  what  appears  to  be  a  frivolous  appeal,  the  briefs  are  given  to  a 
staff  law  clerk  who  prepares  a  proposed  order  or  opinion  which  he  circulates  to 
a  motions  panel  for  approval,  modification,  or  redrafting.  In  some  cases  if  the 
law  clerk,  after  reading  the  briefs,  believes  that  there  is  a  substantial  issue  in 
the  appeal,  he  presents  the  matter  to  the  motions  judge  with  his  recommen- 
dation that  counsel  be  appointed.  If  counsel  is  appointed,  the  appeal  is  re- 
briefed  and  submitted  to  the  court  for  oral  argument. 

Appeals  are  also  submitted  without  oral  argument  by  order  of  the  court. 
These  are  appeals  in  which  either  the  pro  se  litigant  asks  the  court  to  review 
the  appeal  on  the  record  because  he  is  unable  to  prepare  a  brief  (Circuit  Rule 
26(B) 2)  or  the  appellee  has  failed  to  file  a  brief  (Circuit  Rule  26(C)  and  Rule 
31  of  the  Federal  Rules  of  Appellate  Procedure).  (Copies  of  both  Circuit 
Rules  are  attached.)  In  each  situation,  the  same  procedure  is  followed  as 
outlined  in  the  preceding  paragraph. 

If  the  parties  move  to  waive  oral  argument  prior  to  the  scheduling  of  an 
appeal  for  oral  argument,  the  motion  is  submitted  to  the  motions  judge.  If  it  is 
granted,  the  briefs  are  submitted  to  a  staff  law  clerk  and  processed  in  the 
same  manner  as  other  appeals  submitted  without  oral  argument.  If  the  motion 
is  denied,  the  appeal  is  scheduled  for  oral  argument.  If  the  waiver  is  filed  after 
the  appeal  is  scheduled  for  oral  argument*  it  is  presented  to  the  presiding 
judge  of  the  panel  scheduled  to  hear  oral  argument  on  that  case  who  consults 
with  the  other  panel  members.  Whether  the  motion  is  granted  or  denied,  the 
panel  considers  the  appeal  along  with  the  other  appeals  which  are  scheduled 
for  oral  argument  for  the  same  day. 

During  calendar  year  1973,  there  were  seventy-four  appeals  submitted  and 
decided  without  oral  argument  under  the  above  procedures. 

All  the  judges  of  our  court  strongly  believe  in  the  value  of  oral  argument 
as  an  aid  in  their  deciding  of  an  appeal.  This  belief  is  reflected  in  the  heavy 
emphasis  that  the  court  places  on  oral  argument.  About  660  appeals  were 
decided  after  oral  argument  in  fiscal  year  1973  contrasted  to  about  110  appeals 
decided  on  briefs  without  oral  argument. 

U.S.  CouBT  OF  Appeals  for  the  Seventh  Cibcuit 

MOTION  TO  AFFIRM  WITHOUT  ORAL  ARGUMENT 

Circuit  Rule  22.  An  appellee  who  wishes  to  move  for  afiirmance  without  oral 
argument  on  the  ground  that  the  questions  presented  by  appellant's  brief  are 
insubstantial  may,  within  30  days  after  the  service  of  appellant's  brief,  file  a 
motion  for  such  afiirmance.  The  motion  shall  be  accompanied  by  (1)  five 
copies  of  appellee's  brief  (which  mav  be  typewritten)  and  (2)  a  proposed  form 
of  order,  not  exceeding  two  pages,  which  fairlv  describes  the  .substance  of  the 
appeal  and  states  the  reasons  for  affirmance.  The  failure  to  file  .such  motion 
shall  not  be  treated  as  an  admission  by  appellee  that  substantial  questions  are 
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presented.  A  response  to  the  motion  may  be  included  in  appellant's  reply  brief, 
but  no  other  reply  shall  be  filed  unless  the  court,  or  a  judge  thereof,  so 
requests.  If  the  court  denies  the  motion,  appellee  shall  file  20  additional  copies 
of  appellee's  brief  within  15  days  after  such  denial. 

In  appropriate  cases  an  administrative  agency  may  move  for  enforcement 
of  an  agency  order  without  oral  argument  at  the  time  its  brief  in  support  of  a 
petition  for  enforcement  is  filed.  The  failure  to  file  such  a  motion  shall  not 
be  treated  as  an  admission  by  the  agency  that  substantial  questions  are  pre- 
sented ;  such  a  motion  should  be  accompanied  by  a  proposed  form  of  order,  not 
exceeding  two  pages,  which  fairly  describes  the  substance  of  the  matter  and 
states  the  reasons  for  summary  affirmance.  A  response  to  such  a  motion  may  be 
included  in  respondent's  brief. 

[Effective  June  26,  1972]. 

U.S.  Court  of  Appeals  fob  the  Seventh  Circuit 

CIRCUIT     RULE     26.     FAILURE    OF    TIMELY     BRIEF     FILING 

(A)  Failure  to  prosecute. 

When  an  appellant  other  than  in  an  appeal  in  forma  pauperis  fails  to  effect 
a  timely  filing  of  his  originial  brief,  the  Clerk  of  this  court  shall  notify 
appellant  or  his  counsel  that  upon  the  expiration  of  fifteen  (15)  days  from  the 
date  thereof,  the  appeal  will  be  dismissed  for  want  of  prosecution  pursuant  to 
the  Court's  rule  unless  appellant  has  remedied  the  default  within  said  time.  In 
the  event  the  appellant  fails  to  comply  within  said  fifteen  (15)  day  period,  the 
Court  shall  then  enter  an  order  dismissing  said  appeal  for  want  of  pros- 
ecution. 

(B)  Faihire  of  appellant  to  file  briefs  in  forma  pauperis  appeals. 

1.  In  those  cases  where  counsel  has  been  appointed  for  an  indigent  person 
or  is  retained  in  a  pauper  appeal  and  fails  to  fulfill  his  responsibility  for 
filing  briefs,  such  appeals  shall  not  be  dismissed,  but  the  Clerk  shall  enter 
and  issue  an  order  directing  counsel  to  show  cause  within  fifteen  (15)  days 
why  disciplinary  action  should  not  be  taken  against  him.  Unless  the  default  is 
remedied  within  that  time,  the  matter  shall  thereafter  be  referred  to  the  Court. 
The  Court  may  refer  the  matter  for  further  inquiry  to  a  special  master,  or 
such  other  action  shall  be  taken  as  the  Court  may  deem  appropriate. 

2.  In  habeas  corpus  cases  and  cases  filed  pursuant  to  28  U.S.C,  §  2255,  where 
appellant  is  not  represented  by  counsel  on  appeal  and  there  has  been  a  failure 
to  file  a  brief  on  behalf  of  appellant,  such  appeal  shall  not  be  dismissed  but 
the  Clerk  shall  refer  the  case  to  the  Court  for  its  direction  as  to  the  further 
processing  of  the  appeal  and  for  such  other  action  as  the  Court  may  deem 
appropriate. 

(C)  Failure  of  appellee  to  file  briefs. 

If  the  appellee  fails  to  effect  a  timely  filing  of  his  brief,  the  Court  will  deem 
the  appeal  ready  for  hearing.  In  such  event,  the  provisions  of  Rule  31,  Fed.  R. 
App.  P.,  will  be  applicable. 

[Effective  September  11,  1972]. 

Seventh  Circuit  Internal  Rule  7 — Motion  Practice 

(1)  The  staff  law  clerk  should  read  upon  filing  all  motions  (whether 
labeled  emergency  or  not)  for  bond,  injunction,  stay  of  injunction,  stay  of  an 
agency  order,  motions  to  dismiss  appeals  not  by  agreement,  motions  for  leave 
to  appeal  an  interlocutory  order  pursuant  to  28  U.S.C.  §  1292(b),  motions  to 
stay  or  recall  the  mandate,  motions  to  supplement  the  record,  and  all  other 
motions  not  listed,  infra.  If  the  motion  requires  immediate  action,  it  shoiild" 
be  taken  to  the  motions  judge  and  panel,  if  necessary.  If  it  does  not  require 
immediate  action,  the  staff  law  clerk  .should  wait  ten  days  for  a  response  to 
be  filed  before  taking  it  to  the  motions  judge  or  panel  (or  in  the  case  of 
uncontested  motions  to  supplement  the  record,  acting  on  it  himself). 

(2)  Routine  motions  are  to  be  given  to  the  staff  law  clerk  who  will  read 
the  motion  and  any  afl[idavit  in  support  thereof  as  well  as  any  response  to  the 
motion.  The  .staff  law  clerk  is  then  authorized  to  prepare  an  order  in  the 
name  of  the  court  either  granting  or  denying  the  motion  or  requesting  a  response 
to  the  motion.  If  the  staff  law  clerk  or  the  Clerk  of  the  court  has  any  question 
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about  what  action  should  be  taken,  the  motions  judge  should  be  consulted. 
The  Clerk  of  the  court  should  review  the  final  order  to  make  sure  that  the 
proper  persons  are  mailed  copies  and  to  make  certain  that  the  language  of 
the  order  is  technically  proper. 

(3)  Nonroutine  motions  will  be  read  by  the  staff  law  clerk  and  then  pre- 
sented to  the  motions  judge  and  the  motions  panel,  if  necessary.  The  judge  or 
panel  will  then  advise  the  staff  law  clerk  as  to  his  or  their  decision  and 
request  that  an  order  be  prepared.  The  staff  law  clerk  will  then  write  or 
dictate  the  order  and  have  one  of  the  secretaries  in  the  Clerk's  oflSce  type  the 
original. 

(4)  Nonroutine  motions  are  to  be  divided  into  two  categories:  A  and  B. 
If  the  motion  is  nonroutine  A,  the  original  order  will  be  taken  to  the  motions 
judge  or  to  one  of  the  judges  on  the  motions  panel  to  read  and  approve  by 
initialling  the  order.  If  he  suggests  revision,  then  the  revised  final  original 
order  should  also  be  reviewed  and  initialed  by  him.  The  staff  law  clerk  will 
give  the  initialed  final  order  to  the  Clerk  who  will  have  copies  of  the  original 
order  reproduced  and  mailed  to  counsel  for  the  litigants  and  to  any  other 
parties,  as  required,  i.e.,  District  Court  Clerk,  District  Court  Judge,  United 
States  Marshal,  etc. 

If  the  motion  is  nonroutine  B,  the  final  order  does  not  need  to  be  initialed 
by  the  motions  judge.  As  in  routine  motions,  the  Clerk  of  the  court  should 
review  the  final  order  to  make  sure  that  the  proper  persons  are  mailed  copies 
and  to  make  certain  that  the  language  of  the  order  is  technically  proper. 

(5)  If  a  motion  has  been  acted  upon  and  a  response  to  the  motion  is  sub- 
sequently filed,  the  motion  and  response  should  be  read  together  and  then  a 
new  order  citing  this  fact  and  ruling  on  the  motion  should  be  prepared. 

(6)  The  Clerk  will  keep  a  record  by  date  of  entry  of  all  original  orders 
in  both  routine  and  nonroutine  motions.  Copies  of  the  original  order  will  also 
be  placed  in  the  file  jacket  of  the  appeal. 

Types  of  motions  Claaaification 

To  extend  time  to  file  record  and/or  transcript Routine. 

To  extend  time  to  file  briefs  or  to  file  instanter Do. 

Issuance  of  orders  to  show  cause,  pursuant  to  Circuit  Rules 

26(B)1,  26(0,  and  FRAP  31 Do. 

Stipulations  to  dismiss  appeals Do. 

To  supplement  the  record : 

If  no  objection Do. 

If  objection Nonroutine  A  or  B. 

Discharge  of  rules  to  show  cause  under  FRAP  31(c)   and 
Circuit  Rules  26(B)  1  and  26(C)  : 

Granting   discharge Routine. 

Denying  discharge Nonroutine  A. 

To  extend  time  to  file  a  petition  for  rehearing Nonroutine  B. 

For  leave  to  file  an  amicus  curiae  brief Do. 

For  leave  to  file  an  oversized  brief Do. 

Motions  to  stay  or  recall  mandate Do. 

Motions  for  court-appointed  counsel Do. 

Motions  to  postpone  oral  argument Do. 

Motions  for  leave  to  appeal  in  forma  pauperis : 

If  denied Nonroutine  A. 

If    granted Nonroutine  B. 

Requests  for  certificate  of  probable  cause : 

If  denied Nonroutine  A. 

If    granted Nonroutine  B. 

Motions  to  dismiss,  not  by  agreement Nonroutine  A. 

FRAP  2  and  Circuit  Rule  2!2  orders Do. 

Motions  for  bond,  injunction  or  stays  of  injunction Do. 

Motions  to  reconsider  any  order  of  court Nonroutine  A  or  B.* 

Motions  for  leave  to  appeal  an  interlocutory  order,  pursuant 

to  28  U.S.C.  §  1292(b) Do. 

All  other  motions Do. 

1  These  motions  should  be  referred  to  the  motions  judge  who  will  then  Instruct  the 
staff  law  clerk  whether  he  wants  the  motions  treated  as  nonroutine  A  or  B. 
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Judge  SwYGERT.  In  my  statement,  I  set  out  the  composition  of 
the  district  courts  in  the  seventh  circuit.  The  seventh  circuit  is  com- 
posed, as  you  know,  of  the  district  courts  in  Illinois,  Indiana,  and 
Wisconsin.  We  review  the  decisions  of  those  district  courts.  There 
are  13  district  judges  in  the  northern  district  of  Illinois,  two  in  the 
eastern  district  of  Illinois,  and  two  in  the  southern  district,  for  a 
total  of  17  in  Illinois.  In  Indiana,  there  are  a  total  of  seven,  and  in 
Wisconsin  a  total  of  four. 

Briefly,  the  caseload  in  those  district  courts  in  fiscal  year  1973 
included  approximately  2,500  criminal  cases  compared  to  approxi- 
mately 1,500  criminal  cases  commenced  in  1966. 

I  mention  1966  because  that  was  the  year  in  which  the  last  new 
judgeship  was  created  for  the  seventh  circuit,  and  the  year  in 
which  it  was  filled.  In  1973  there  were  approximately  7,000  civil 
cases  commenced  in  the  district  courts,  compared  with  5,000  in 
fiscal  year  1966,  for  a  total  of  approximately  9,600  cases  in  1973, 
exclusive  of  bankruptcy,  compared  to  a  total  of  6,649  in  1966. 

The  court  of  appeals,  located  in  Chicago,  is  composed  of  eight 
authorized  judgeships.  There  is  one  vacancy  which  has  not  been 
filled  since  January  1,  1974.  We  have  been  without  the  services  of 
an  additional  judge  since  December  15,  1971. 

At  present  there  are  three  judges  in  senior  status  who  are  avail- 
able for  limited  service  to  our  court.  There  are  two  other  retired 
judges  who  are  not  taking  cases. 

I  am  now  eligible  to  take  senior  status,  but  no  other  active  judge 
will  qualify  for  that  status  for  a  good  many  years.  The  first  is 
Judge  Fairchild  in  1981. 

We  have  requested  and  received  the  help,  from  both  within  and 
outside  the  circuit,  of  senior  circuit  judges,  and  senior  and  active 
district  judges. 

During  calendar  year  1973.  there  were  18  visiting  judges,  who  sat 
for  a  total  of  68  days.  In  1972  there  were  11  visiting  judges  who 
then  sat  for  a  total  of  60  days.  In  1971,  11  visiting  judges  also  sat 
for  60  days. 

The  workload  of  the  court  of  appeals  has  increased  dramatically. 
In  1961,  appeals  numbered  328:  in  1966,  545;  and  in  1973,  1,117. 
That  is  more  than  a  100-percent  increase  since  the  eighth  judge- 
ship was  created.  The  filings  per  judgeship  fiscal  vear  1966  numbered 
68,  in  1970  they  numbered  107,  and  in  1973,  140.  The  total  number 
of  cases  terminated  in  calendar  year  1973  was  1,192,  compared,  for 
example,  to  a  total  number  of  612  terminations  in  1968.  The  number 
of  terminations  per  judgeship  in  1973  was  136,  compared  to  a 
figure  of  67  in  1967  and  a  figure  of  72  in  1968.  At  the  end  of  fiscal 
year  1961,  there  were  148  pending  appeals;  at  the  end  of  fiscal  year 
1968,  the  number  was  496;  and  at  the  end  of  fiscal  year  1973,  921. 
That  represents  an  increase  of  522  percent  since  fiscal  year  1961. 

We  had  to  increase  the  number  of  oral  arguments  per  sitting.  In 
1973,  we  heard  oral  arguments  in  six  cases  a  day,  5  days  a  week.  In 
1972,  the  total  number  of  oral  arguments  was  555.  Prior  to  September 
of  1968,  we  heard  two  cases  per  day.  Then  we  shifted  to  three 
cases.  In  September  1970,  we  started  hearing  four  cases,  and  in 
September  1972,  the  number  increased  to  six  cases  per  day.  Each 
active  judge  sat  for  32  days  during  fiscal  year  1973,  and  the  figure 
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for  fiscal  year  1974  will  be  about  the  same,  compared  to  39  days 

in  both  1971  and  1972.  ,        .         .  . 

But,  of  course,  the  fact  that  we  are  hearmg  six  cases  now  in- 
stead of  four  as  in  those  other  years  should  be  taken  into  consid- 

^^ThTnumber  of  terminations  per  judge  increased  from  67  in  1967 
to  136  in  1973.  In  addition,  circuit  judges  were  assigned  to  4^ 
three-judge  district  court  cases  during  1973.  That  compares  with 

47  in  1972,  and  33  in  1971.  ^     a      a  ,      ^^ 

We  have  attempted  to  cope  with  the  increased  caseload  and  to  pro- 
mote efficiency  within  our  procedures  by  several  practices  which 
we  find  are  conducive  to  that  goal.  First,  we  do  have  a  screening 
system.  It  is  very  simple  but  we  think  effective. 

Shall  I  go  into  that  now? 

Senator  Burdick.  You  can,  or  we  can  cover  it  a  little  bit  later. 

Judge  SwYGERT.  Would  you  rather  cover  it  later? 

Senator  Burwck.  Yes,  that  will  be  fine.  We  have  prepared  sev- 
eral questions  concerning  that.  ,        ,     ,,  •  j    ^i.„„ 

Judge  SwYGERT.  Our  panels  are  selected  after  screening  and  after 
the  oral  argument  schedule  is  worked  out,  and  the  frivolous  appeals 
are  screened  out.  Panels  are  selected  at  random  for  each  weeks  sit- 
tings from  among  the  active  judges.  When  we  have  a  senior  ]ud^e 
or  a  judge  from  outside  the  circuit  who  wants  to  sit  on  a  certain 
day,  we  of  course  try  to  honor  his  request. 

the  panel  may  change  the  amount  of  time  allotted.  We  screen 
out  pro  se  appeals  in  which  the  prisoner  is  not  available  for  an 
appearance  in  court  and  frivolous  appeals.  These  are  screened  out 
and  considered  without  oral  argument.  . 

We  are  very  committed— every  judge  on  our  court  at  present  is 
very  strongly  committed— to  oral  argument  in  every  case,  unless  it 
falls  within  the  two  categories  I  alluded  to.  We  have  attempted  to 
limit  the  publication  of  decisions.  This,  of  course,  is  not  novel  with 
us.  We  have  acted  in  accordance  with  the  direction  of  the  Judicial 
Conference  of  the  United  States.  We  now  dispose  of  about  60 
percent  of  our  appeals  by  what  we  call  orders.  The  descriptive  word 
"orders,"  however,  is  slightly  misleading  because  they  are  not  short 
summary  dispositions;  they  are  documents  outlining  the  legal  rea- 
sons for  a  decision  without  detailing  the  facts.  ^  ,        v  j 

These  orders  are  of  limited  distribution,  and  may  not  be  cited 
under  our  rule  in  the  Seventh  Circuit.  We  do  not  attempt  to  say 
how  they  can  be  treated  outside  of  our  circuit,  but  they  may  not 
be  cited  in  the  district  courts  or  in  the  court  of  appeals. 

We  also  have— I  might  mention  this,  because  it  is  not  m  niy 
report— a  procedure  now,  which  we  started  on  January  1?  1^<  J'  ^^ 
which  a  docketing  conference  is  held  in  each  criminal  case.  We  hope 
this  can  be  expanded  to  civil  cases,  but  we  have  not  yet  attempted 

In  criminal  cases,  the  defense  lawyer  and  the  U.S.  Attorney  or  his 
representative  are  usually  contacted  by  telephone,  and  a  time  sched- 
ule is  worked  out  for  obtaining  transcript  from  the  court  reporter 
and  for  the  filing  of  briefs.  This  is  on  an  ad  hoc  basis.  Most  of  the 
time,  these  schedules  are  shorter  than  the  rules  permit,  but  some- 
times they  are  longer,  depending  on  several  factors,  such  as  the 
complexity  of  the  case. 
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I  have  with  me,  if  you  wish  to  examine  them,  some  representative 
orders  which  we  issue  in  those  predocketin^  conferences.  I  might 
make  mention  of  the  fact  that,  as  a  result  of  these  predocketing 
conferences,  we  have  gone  from  8.9  months  to  5.6  months  from  date 
of  appeal  to  hearing  oral  argument  since  January  1,  1973. 

I  mention  these  matters  only  to  indicate  that  we  are  attempting, 
despite  the  fact  that  we  are  short-handed,  to  make  the  best  use  we 
can  of  our  judicial  time.  As  a  result  of  these  conferences  and  other 
attempts  to  reduce  our  pending  caseload  and  expedite  appeals,  we 
are  beginning  to  reduce  the  time  for  processing.  I  had  a  study 
made  for  April  of  all  the  cases  set  for  that  month ;  4  weeks,  5  cases 
a  day,  120  cases.  The  length  of  time,  in  civil  cases,  between  the  last 
brief  and  the  setting  of  oral  arguments  was  109.5  days. 

In  criminal  cases,  the  average  time  from  filing  of  the  last  brief 
to  oral  argument  was  38.14  days.  We  are  also — this  is  really  periph- 
eral, but  you  might  be  interested — attempting  to  explore  means  of 
expediting  cases  through  procedures  which  will  not  require  as  much 
of  the  judges'  and  court  personnel's  time.  We  have  in  progress  two 
experiments,  and  I  emphasize  that  they  are  only  experiments.  Judge 
Beamer  in  South  Bend  has  agreed,  with  the  consent  of  counsel,  to 
tape  record  some  trials  as  a  backup  to  the  evidence  transcript.  We 
are  going  to  attempt  to  use  those  tapes — I  repeat,  only  with  con- 
sent of  counsel — to  see  how  difficult  it  is  to  decide  an  appeal  on  the 
basis  of  that  kind  of  record. 

We  also  have  plans — they  are  only  now  materializing — for  micro- 
filming records.  The  district  courts  in  Chicago  and  Madison,  Wis., 
would  send  the  trial  court's  records  on  to  our  court  without  sending 
any  papers.  If  this  works  out,  it  might  be  well  for  each  district 
court  to  have  equipment  to  microfilm;  then  there  would  be  no  need 
to  transfer  the  papers  to  Chicago.  Whether  this  will  yield  a  real 
saving  in  time,  we  do  not  yet  know.  It  is  just  a  matter  we  are 
exploring  at  present. 

I  might  read  my  conclusion,  if  I  may.  I  hope  it  is  brief. 

A  ninth  judgeship  was  recommended  for  the  Seventh  Circuit  by 
the  Judicial  Conference  of  the  United  States  in  October,  1971.  That 
recommendation  followed  an  analysis  of  our  situation  and  a  rec- 
ommendation by  the  Subcommittee  on  Judicial  Statistics  of  the 
Committee  on  Court  Administration. 

Our  filings  have  increased  from  902  in  fiscal  year  1971  to  1,117 
in  fiscal  year  1973.  This  statistic  is  significant  because,  if  the 
Judicial  Conference  believed  we  needed  a  ninth  judgeship  as  of 
1971  on  the  basis  of  our  workload  at  that  time,  it  stands  to  reason 
that  the  current  statistics  indicate  a  stronger  need  now  for  an  addi- 
tional judgeship. 

It  should  also  be  pointed  out  that  when  we  requested  the  Judicial 
Conference  to  recommend  a  ninth  judeship,  we  had  five  senior 
judges  rendering  service  to  the  court.  We  now  have  three. 

It  is  difficult  to  project  the  court's  future  workload,  and  perhaps 
such  an  exercise  is  of  questionable  value.  However,  there  is  a  strong 
probability  that  the  increase,  which  has  been  constant  over  the  past 
decade,  will  continue.  While  some  types  of  appeals  may  stabilize 
or  even  decline,  others  may  well  increase. 

Finally,  I  think  it  important  to  say  that  when  judges  face  more 
work  than  thev  can  reasonably  handle,  there  is  the  risk  that  the 
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quality  of  their  decisions  may  suffer.  Hurried  judgments  are  some- 
times unwise  judgments. 

The  judges  on  our  court  are,  as  all  judges  should  be,  dedicated 
to  the  prime  principle :  Every  case  is  of  utmost  importance  to  the 
litigants  involved  and,  therefore,  deserves  not  only  full  considera- 
tion, but  also  whatever  amount  of  judicial  time  is  required  by  the 
importance  of  the  issues.  I  need  not  remind  this  committee  that  this 
principle  is  jeopardized  by  an  ever  increasing  caseload. 

The  United  States  Court  of  Appeals  for  the  Seventh  Circuit, 
through  extraordinary  effort  on  the  part  of  its  judges,  and  outside 
help,  temporarily,  at  least,  has  stopped — perhaps  I  should  have  said 
stemmed — the  accretion  of  pending  cases.  I  doubt  if  we  can  maintain 
that  salutary  condition  very  long  without  additional  judge  power. 
Accordingly,  the  judges  of  our  court  respectfully  request  that  your 
subcommittee  recommend  that  a  ninth  circuit  judgeship  be  au- 
thorized by  Congress  for  the  United  States  Court  of  Appeals  for 
the  Seventh  Circuit. 

Thank  you. 

Senator  Burdick.  Thank  you.  Judge. 

In  disposing  of  60  percent  of  the  cases  on  orders,  you  said  the 
orders  were  based  on  questions  of  law  rather  than  fact.  What  per- 
centage do  you  estimate  are  cases  disposed  of  by  strictly  legal  de- 
cisions ? 

Judge  SwYGERT.  I  misspoke  if  I  said  only  legal  reasons  or  only 
a  legal  issue.  There  are  factual  determinations  as  well,  such  as 
questions  concerning  the  sufficiency  of  evidence. 

The  criteria  for  orders  depends  on  whether  we  think  they  have 
precedential  value — whether  they  should  be  put  in  the  books  and 
reported.  The  method  of  handling  the  order  is  the  same  as  that 
used  for  an  opinion.  We  denominate  the  orders  because  they  are 
not  citable  in  the  Seventh  Circuit.  They  only  go  to  the  judge  whose 
decision  is  reviewed  and  the  attorneys.  It  is  a  public  document, 
and  anybody  can  come  in  and  get  one  if  they  wish.  They  are  drafted 
the  same  way  opinions  are — by  a  judge  who  is  assigned  that  dispo- 
sition. 

In  our  conference,  after  argument,  we  tentatively  decide  whether 
the  disposition  will  be  by  order  or  by  published  opinion,  but  fre- 
quently orders  turn  out  to  be  opinions.  Planned  opinions  turn  out 
to  be  orders  only  occasionally. 

Senator  Burdick.  Well,  what  I  am  asking  is  what  percentage  of 
the  cases  end  as  published  opinions. 

Judge  SwYGERT.  I  would  say  now  about  35  percent. 

Senator  Burdick.  Your  statement  depicts  in  some  detail  the  filings 
and  terminations  of  the  judges  and  explains  the  operation  of  your 
court,  including  the  screening  procedure.  In  addition,  there  are  cer- 
tain administration  responsibilities,  particularly  for  the  chief  judge, 
in  addition  to  these  other  duties.  Would  you  explain  to  us  how  these 
administrative  matters  are  handled  in  your  circuit,  and  why  your 
circuit  has  not  appointed  a  circuit  executive  as  Congress  has  au- 
thorized ? 

Judge  SwYGERT.  Most  of  the  administrative  duties  are  handled  by 
me  and  my  staff.  I  have  a  senior  law  clerk,  who  was  a  lawyer  in 
legal  services  and  then  became  a  staff  law  clerk. 

I  cannot  recall  the  exact  date,  but  at  some  time  during  the  last  two 
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veal's  he  became  my  senior  law  cleik.  He  takes  a  great  many  admin- 
istrative duties  off  my  slioulders.  and  he  and  I  work  very  closely  on 
all  administrative  matters. 

He  only  works  on  about  a  third  of  the  cases  that  I  sit  on,  and 
my  other  law  clerk  works  on  the  other  two-thirds.  That  is  an 
approximation. 

Wliy  do  we  not  have  a  circuit  executive?  I  should  say,  perhaps, 
that  I  have  had  a  somewhat  stronger  opinion  about  that  than  some 
of  the  other  judges  on  our  court.  We  thought  we  should  wait  to  see 
how  the  circuit  executive  system  wa5  working.  We  wanted  to  be 
sure,  if,  and  when,  we  did  appoint  a  circuit  executive,  that  he  met 
what  we  thought  we  needed  m  the  way  of  an  executive. 

We  did  not  know  at  that  point  what  he  would  do;  we  were  not 
sure  of  the  discretionary  functions  of  a  circuit  executive,  even 
though  several  functions  were  spelled  out  in  the  statute.  There  was 
a  lot  of  literature  on  the  subject,  but,  nobody  was  really  sure,  at 
that  point,  what  functions  a  court  executive  should  perform  for 
our  court. 

My  term  as  chief  judge  will  end  at  the  end  of  January  1975. 
What  my  successor  and  the  judges  will  do  at  that  time,  I  do  not 
know.  I  will  say  that  we  are  preparing  to  restructure  our  court 
facilities  to  make  room  for  a  circuit  executive  should  one  be  ap- 
pointed. 

I  have  a  feeling  that  our  court  will  eventually  appoint  a  court 
executive.  I  am  not  sure  I  have  answered  your  question. 

Senator  Bukdick.  Well,  when  Congress  created  circuit  executives 
it  believed  they  would  relieve  the  judges  of  housekeeping  and  cler- 
ical work  so  that  they  could  spend  more  time  working  on  judicial 
decisions;  Congress  intended  to  relieve  them  of  some  of  their 
administrative  burden. 

I  am  just  wondering  what  that  situation  is  in  your  court. 

Judge  SwYGERT.  Well,  I  would  not  attempt  to  be  presumptuous 
about  any  other  court  and  its  problems,  or  how  it  views  them. 

We  had  some  wonderment — I  do  not  want  to  use  the  word  "skep- 
ticism" or  "doubt" — but  there  was  some  concern  about  the  relation- 
ship between  the  circuit  executive  and  the  district  courts  and  their 
personnel. 

Some  of  these  decisions  really  take,  I  have  found,  direct  commun- 
ication between  the  chief  judge  and  the  district  judge,  and  we 
did  not  want  to  get  into  any  situation — very  frankly — where  we 
would  have  problems  of  misunderstanding.  That  was  one  consid- 
eration. 

The  administrative  problems  are  twofold  in  our  court:  One, 
screening  is  now  a  very  simple  but  effective  method  which  is 
handled  through  my  office,  with  a  senior  law  clerk  setting  the  cases. 
These  are  things  that  are  peculiar — at  least  in  our  court — and  I  do 
not  know  whether  a  court  executive  could  do  it ;  I  am  not  so  sure  that 
it  would  free  the  chief  judge  from  some  of  the  work  that  he  does 
now.  However,  that  is  the  way  we  developed  it.  We  are  very  fortu- 
nate in  having  Mr.  Fitzpatrick,  my  senior  law  clerk,  who  not  only 
does  these  things,  but  I  am  also  now  able  to  turn  over  many  matters 
of  an  administrative  nature  to  him.  Judges  now  know,  when  he 
calls  them  on  occasion,  that  he  is  in  fact  speaking  for  me. 

Senator  Burdick.  You  referred  to  microfilming.  Of  course,  that 
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is  administrative  work.  I  wonder  how  much  of  that  administrative 
procedural  work  might  be  removed  from  you  if  you  had  an  execu- 
tive. The  answer  seems  to  be  that  your  clerk  adequately  handles  these 
areas  now. 

Judge  SwYGERT.  Well,  on  microfilming,  I  do  not  think  a  circuit 
executive  or  my  senior  law  clerk  would  handle  the  daily  operations 
because  it  would  be  entirely  a  matter  between  the  respective  district 
court  clerk's  office  and  the  clerk  of  our  court.  So  I  am  not  sure  that 
that  would  create  an  administrative  problem.  I  have  had  my  senior 
law  clerk  work  out  some  of  the  details  on  these  experiments  that 
we  are  trying  to  undertake,  but  once  they  are  set  up,  I  do  not  per- 
ceive any  problem. 

Senator  Burdick.  In  your  statement  you  emphasized  your  filings 
in  1973.  According  to  ^Judicial  Conference  exhibit  No.  2,  your 
attrition  rate,  that  is  the  number  of  cases  terminated  by  consolida- 
tion or  dismissal,  was  13  percent  in  1972  and  6  percent  in  1973.  That 
method  of  determination  does  not  require  significant  court  action, 
does  it? 

Judge  SwYGERT.  I  am  having  difficulty — I  guess  I  am  having 
difficulty  in  getting  the  full  question.  Senator. 

Senator  Burdick.  I  am  referring  to  cases  listed  as  terminations 
that,  in  fact,  are  just  cases  which  have  been  consolidated  with  an- 
other lawsuit. 

Judge  SwYGERT.  Oh,  there  are  certain  cases,  of  course,  which  are  con- 
solidated. They  come  up  with  different  numbers  and  they  are  con- 
solidated in  our  courts. 

Senator  Burdick.  When  that  happens,  one  of  the  capes  is  ter- 
minated bv  that  action. 

Judge  SwYGERT.  I  suppose,  just  as  a  matter  of  statistics,  but  I  am 
afraid  that  I  am  not  too  familiar  with  that  area. 

Senator  Burdick.  If  the  cases  are  settled,  that  is  also  a  termina- 
tion? 

Judge  SwYGERT.  Yes,  we  actually  do  not  have  many  settlements  in 
our  courts.  I  find  very  few.  Once  in  a  while  when  a  case  is  set  for 
oral  argument,  there  is  a  settlement,  but  I  would  say  that  is  a 
rarity. 

Senator  Burdick.  The  exhibit  shows,  in  1973,  that  of  the  1,119 
cases  terminated  by  court  action,  only  631  of  those  or  fi2  percent  were 
terminated  after  oral  argument  or  submission  on  the  briefs.  This 
then  leaves  387  of  the  1.119  cases,  or  38  percent,  which  were  ter- 
minated bv  the  court  without  briefs. 

Judge  SwYGERT.  Are  you  referring  to  this? 

Senator  Burdick.  Yes,  Judicial  Conference  exhibit  No.  2. 

Judge  SwYGERT.  That  is  for  1973? 

Senator  Burdick.  Yes.  Sixty-two  percent  or,  631  cases,  were  ter- 
minated after  oral  argument  or  pubmission  of  briefs,  which  leaves 
38  percent  terminated  by  the  court  without  briefs. 

Judge  SwYGERT.  I  would  have  to  sav  that  I  think  that  statistic  is 
wrong.  I  do  not  thing  it  is  deliberately  wrong,  but  I  have  a  feeling 
it  is  a  result  of  our  reporting  system.  I  cannot  believe  that  that 
statistic  is  correct. 

Senator  Burdick.  That  is  what  the  exhibit  shows. 

Judge  SwYGERT.  I  realize  that. 

Senator  Burdick.   If  the  committee  wants  to   assess  the  work- 
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load  of  a  court,  these  statistics  are  better  than  mere  raw  filings  or 
raw  terminations,  aren't  they? 

Judge  SwYGERT.  You  mean  exhibit  2? 

Senator  Burdtck.  Yes. 

Judge  SwYGERT.  Of  course,  if  they  are  accurate;  I  do  not  think 
I  can  account  for  that  one  that  you  alluded  to,  Senator,  because  I 
think  it  is  erroneous. 

We  do  have  a  number  of  what  we  call  miscellaneous  appeals  that 
are  not  briefed,  but  if  it  is  38  percent,  I  am  surprised. 

Senator  Btjrdick.  Your  circuit  has  averaged  40  three-judge  dis- 
trict court  cases  over  each  of  the  past  3  years.  If  the  House  of  Rep- 
resentatives passes  the  legislation  which  has  already  been  approved 
by  the  Senate,  it  would  abolish  most  of  these  three-judge  court 
matters.  You  would  get  some  relief  under  that  procedure,  would  you 
not? 

Judge  SwYGERT.  Yes,  we  would. 

Senator  Burdick.  We  all  realize  that  the  time  spent  on  arrange- 
ments, travel,  and  so  forth  for  a  three-judge  matter  is  quite  ex- 
tensive. 

Judge  SwTGERT.  That  is  right. 

Senator  Btjrdick.  If  we  can  get  the  House  to  agree  with  us,  we 
can  save  some  judge  power  there. 

Judge  SwYGERT.  Some.  I  do  not  think  it  will  be  enough  to  make 
what  I  would  term  a  significant  difference. 

Senator  Burdick.  Well,  you  average  40  such  cases  a  year. 

Judge  SwYGERT.  That  is  right.   It  makes  a  difference,  I  agree. 

Senator  Burdick.  You  would  get  at  least  40  sitting  days,  not  in- 
cluding travel. 

Judge  SwYGERT.  Well,  I  am  not  trying  to  make  a  very  large  point 
of  this,  but  travel  in  the  Seventh  Circuit  is  fairly  easy,  in  the  sense 
that  the  distances  are  short. 

Senator  Burdick.  The  last  time  I  went  through  Chicago,  it  took 
me  half  a  day. 

Judge  SwYGERT.  It's  different  in  Madison  and  Milwaukee. 

Senator  Burdick.  In  your  statement,  you  mentioned  your  rule  28, 
for  nonpublication  of  opinions.  Under  that  rule  orders  are  not 
published  and  may  not  be  cited.  However,  you  do  recognize  that 
a  nonpublished  decision  is  nevertheless  a  precedent  of  your  court? 

Judge  S\\TrGERT.  If  I  said  that,  I  misquoted  myself. 

Senator  Burdick.  I  am  asking  you. 

Judge  SwYGERT.  Oh,  is  it  citable? 

Sentor  Burdick.  May  an  order  be  cited  as  precedent? 

Judge  SwYGERT.  No,  it  may  not  be. 

Senator  Burdick.  It  may  not  be  cited  as  precedent? 

Judge  SwYGERT.  It  may  not  be  cited  in  the  briefs  or  alluded  to 
in  the  oral  argument. 

Senator  Burdick.  Whether  it  is  cited  or  not,  it  would  be  a 
precedent  of  that  court  should  some  lawyer  urge 

Judge  SwYGERT.  He  is  in  violation  of  a  rule  if  he  cites  it  in  a 
subsequent  case. 

Senator  Burdick.  Judge,  I  will  turn  you  over  to  the  staff.  They 
have  a  few  texjhnical  questions. 

Mr.  Westphal.  On  that  last  point.  Judge,  under  your  rule  28,  you 
specify  certain  matters  in   which   the  court  may   decide  that  the 
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opinion  will  not  be  published  in  the  sense  that  it  will  not  be  pub- 
lished by  West  Publishing  Co.  in  the  Federal  Reporter  System. 

Judge  SwYGERT.  Excuse  me.  We  do  not  attempt  to  police  West 
or  any  other  publisher. 

Mr.  Westphal.  But  your  rule  says  that  a  nonpublished  opinion 
shall  not  be  cited  by  counsel  in  briefs  submitted  to  the  court  in 
connection  with  some  other  case.  Accepting  that  as  your  rule,  and 
even  accepting  that  procedure,  the  question  nevertheless  is  whether 
a  decision  which  your  court  made  in  a  nonpublished  opinion  is  a 
precedent  in  some  future  case. 

Judge  Sw^YGERT.  In  our  circuit? 

Mr.  Westphal.  Yes. 

Judge    SwYGERT.    No. 

Mr.  Westphal.  Where  does  your  court  get  the  authority  to  void 
the  normal  rules  of  stare  decisis  which  govern  actions  in  our  com- 
mon law  court  system? 

Judge  SwYGERT.  Well,  we  are  conscious  of  the  problem.  We  have 
and  we  are  now  re-appraising  our  position  on  this,  and  we  have, 
and  I  am  sure  we  will  keep  appraising  and  evaluating  our  pro- 
cedures. We  are  very  conscious  of  the  problem. 

If  we  adhere  to  the  criteria  in  our  rule  which  applies  to  orders, 
and  the  separate  criteria  which  applies  to  opinions — if  those  cri- 
teria are  observed — there  is  no  question  about  stare  decisis — because 
the  orders  are  not  intended  to  change  the  law  of  the  circuit. 

Mr.  Westphal.  I  understand  that.  But  suppose,  in  a  diversity 
case  arising  out  of  a  traffic  accident,  that  a  panel  of  the  court  were 
to  determine,  for  whatever  reason,  that  the  plaintiff's  conduct  in 
running  a  red  stoplight  was  not  a  proximate  cause  of  the  collision 
which  occurred  in  the  intersection.  Assume  further  that  the  panel 
made  that  decision  in  a  nonpublished  opinion  and  that  I  come 
along  a  year  later  representing  a  plaintiff  in  a  case  with  identical 
facts,  what  we  used  to  call  the  Purple  Cov^  case.  Assume  I  know 
about  the  earlier  case,  and  my  argument  is  in  your  court.  I  urge 
on  you  my  identical  facts,  and  urge  that  my  client  is  not  the  prox- 
imate cause  of  the  accident,  and,  that  the  nonpublished  opinion  is 
a  precedent.  That  is  what  I  am  trying  to  inquire  about. 

Do  you  get  the  drift  of  the  question? 

Judge  SwYGERT.  Yes,  I  do,  I  think. 

Mr.  Westphal.  Do  you  not  think  I  am  fully  entitled  to  urge 
upon  you  that  your  prior  decision  in  that  other  case,  whether  pub- 
lished or  not  published,  is  a  precedent  which  affects  the  decision  that 
you  will  make  in  my  client's  case  in  your  court. 

Judge  SwYGERT.  Only  in  a  very,  verv  narrow  sense,  and  I  hesi- 
tate to  concede  that  it  is  a  precedent.  It  is  not  a  precedent  in  the 
ordinary  sense  of  the  word,  because  that  is  a  pure  factual  matter; 
it  does  not  lay  down  any  criteria  for  what  is  proximate  cause.  Every 
accident  is  unique.  You  say  they  are  identical;  that  is  pretty  hard 
to  find,  two  accidents  that  are  exactly  the  same. 

It  is  a  matter  of  whether  or  not  there  was  sufficient  evidence  in 
that  lawsuit  as  to  what  happened,  whether  it  was  a  cause.  Now 
you  have  to  look  at  the  next  case  anew. 

You  do  not  go   back   and   decide   that   case   from   the  last   one. 

Mr.  Westphal.  All  I  am  suggesting  to  vou.  Judge,  is  that  if  these 
rules  for  nonpublication  in  the  Seventh  Circuit  carry  with  them — 
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these  rules  iii  the  Seventh  Circuit  for  nonpublication  of  opinions 
say,  or  most  of  them  do,  that  the  non published  opinion  cannot  or 
should  not  be  cited  in  briefs  in  subsequent  cases — if  that  carries 
with  it  a  connotation  or  an  understanding  that  a  nonpublished 
opinion  is  not  a  precedent  of  the  court,  I  think  we  will  be  in  trou- 
ble. In  my  mind  it  opens  all  our  common  law  of  judicial  processes  in 
this  country  to  some  risk  of  some  star-chamber-type  proceeding 
when  a  court's  action  in  a  particular  case  cannot  be  published  and 
made  known,  and — even  if  somebody  by  his  diligence  finds  out  about 
it — cannot  be  cited  to  the  court  as  a  pi-ecedent.  I  think  that  is  a 
very  dangerous  procedure  for  us  to  be  following  in  this  country. 

Do  I  make  myself  clear? 

Judge  SwYGERT.  I  understand  your  concern,  but  if  I  may,  I  would 
respectfully  say  that  there  is  no  statutory — and  I  do  not  advocate 
it — requirement  that  a  court  state  reasons  for  its  decisions;  we  do, 
and  we  think  we  should,  both  in  ordere  and  opinions,  for  a  number 
of  reasons  that  I  could  speak  of.  But  they  are  not  hidden  orders. 
They  are  in  the  clerk's  office.  Anybody  can  buy  them. 

Some  of  the  services — recently  the  Commerce  Clearing  House  or 
Prentice-Hall — purchased  all  of  the  orders  in  our  court  since  rule 
28  became  effective. 

Mr.  AVestphal.  In  any  event,  you  recommend  it,  and  we  will  just 
have  to  see  what  develops  on  it.  This  point  has  been  recognized 
in  the  fourth  circuit,  for  example,  and  the  opinion  in  that  court 
states,  in  effect :  We  cannot  by  our  rule  deny  the  precedent  status  to 
a  particular  case  that  we  may  decide  by  an  unpublished  opinion. 
It  is  always  a  precedent  of  the  court. 

Are  you  familiar  with  that  fourth  circuit  decision? 

Judge  SwYGERT.  No,  but  there  are  problems,  and  if  I  may  say 
so,  if  you  are  going  to  have  orders — and  there  is  some  reason  for 
orders — judicial  time  saving- — whether  we  can  write  full-blown 
opinions  in  every  case,  and  I  am  not  sure  we  can,  and  yet  give  the 
important  cases  the  time  and  conscience  treatment — I  mean  the  time 
and  research  effort  that  should  go  into  those  kinds  of  cases. 

Some  time  has  to  be  saved.  We  think  the  order  method  is  one 
way  of  saving  time  for  something  we  think  more  important. 

Mr.  Westpiial.  I  think  this  interchange  has  been  useful  to  point 
out  the  question  that  may  be  involved  in  this,  and  that  is  not  the 
purpose  of  this  hearing.  So  let  us  get  back  on  the  track,  so  to 
speak.  I  led  you  off  on  a  different  track  and  I  am  sorry  for  that. 

Now,  in  your  circuit  you  have  a  Rule  7,  which  pretty  well  governs 
and  sets  forth  the  motion  practice  in  your  court  of  appeals.  Eule 
7  indicates  that  all  motions  specified  in  your  rule  are  screened  by 
staff  law  clerks  as  routine  matters,  and  that  a  tentative  order  is 
prepared  by  the  law  clerk  and  presented  to  the  motion  judge  or, 
if  necessary,  the  entire  motion  panel. 

I  assume  nonroutine  motions  are  also  screened  by  staff  law  clerks 
and  submitted  to  the  motion  judge  or  the  motion  panel  for  ultimate 
decisions.   Basically  that  is  your  motion  practice,  is  it  not? 

Judge  SwYGERT.  Yes,  it  is. 

Mr.  Westphal.  Did  you  bring  with  you  today  the  summary  or 
abstract  of  the  types  of  cases  that  were  included  in  your  Rule  7 
during  the  last  weeks  of  March? 

Judge  SwYGERT.  I  did. 
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Mr.  Westphal.  Would  you  present  two  copies  to  the  committee, 
and  we  will  take  them  into  consideration? 
[The  submitted  materials  follow :] 


U.S.  COURT  OF  APPEALS  FOR  THE  SEVENTH  CIRCUIT-SYNOPSIS  OF  ORDERS  ENTERED  DURING  PERIOD  MAR. 

1974,  THROUGH  MAR.  29,  1974 


18. 


Date 


Number    Synopsis 


Entered  order  granting  motion  for  extension  of  time  to  file  record  on  appeal. 

Entered  order  denying  motion  for  stay  of  mandate. 

Entered  judgment  order  affirming  order  of  the  Federal  Trade  Commission. 

Entered  judgment  order  affirming,  with  costs. 

Entered  order  granting  motion  for  extension  of  time  for  filing  appellant's  reply  brief. 

Entered  order  that  counsel  for  appellee  file  response  to  motion  of  appellant  within 

7  days. 
Entered  order  granting  motion  for  extension  of  time  to  file  appellant's  reply  brief. 
Entered  order  setting  briefing  schedule. 

Entered  judgment  order  dismissing  and  remanding  cause  to  the  district  court. 
Entered  order  setting  briefing  schedule. 
Entered  order  denying  motion  for  bail  pending  appeal. 
Entered  order  granting  motion  for  extension  of  time  to  file  appellant's  brief. 
Order  granting  motion  for  extension  of  time  to  file  appellant's  brief. 
Judgment  order  reversing,  with  costs. 
Order  per  circuit  rule  25,  rule  to  show  cause. 

Do. 
Order  granting  motion  for  extension  of  time  to  file  appellant's  reply  brief. 
Order  denying  petition  for  rehearing. 
Order  denying  motion  to  stay  mandate. 
Order  per  circuit  rule  28  affirming  order  fo  the  district  court. 
Order  per  circuit  rule  25,  rule  to  show  cause. 
Order  granting  motion  of  appellant  to  file  brief  instanter  and  setting  amended 

briefing  schedule. 
Order  per  circuit  rule  28  reversing  and  remanding  to  district  court  for  further 

proceedings. 
Entered  order  granting  motion  for  extension  of  time  to  file  brief  and  appendix. 

Entered  order  granting  motion  to  dismiss. 

Entered  order  granting  motion  for  extension  of  time  to  file  reply  brief. 

Entered  order  that  appellee  file  response  fo  motion  of  appellant  within  7  days. 

Entered  order  that  respondents  file  response  to  petitioner's  motion  to  dismiss  within 

7  days. 
Entered  order  granting  motion  for  extension  of  time  to  file  appellant's  brief;  further 

ordering  additional  briefing  schedule. 
Entered  order  denying  appelant's  motion  to  modify  the  record. 
Entered  order  directing  petitioners  to  file  response  to  "emergency  motion." 
Entered  order  granting  appelant's  motion  for  extension  of  time  to  file  brief. 
Entered  order  directing  that  appellee  file  response  to  appellant's  motion  to  dismiss 

within  7  days. 
Entered  order  granting  motion  of  appellants  for  extension  of  time  to  file  their  brief. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief. 
Entered  order  granting  motion  of  appellant  for  extension  of  time  to  file  brief  and 

appendix. 
Entered  order  granting  appellant's  motion  to  file  a  reply  memorandum. 
Entered  order  staying  mandate  for  30  days  per  rule  41(b)  of  FRAP. 
Entered  final  judgment  order  enforcing  order  of  the  NLRB. 
Entered  order  granting  motion  for  stay  order  (60  days). 
Entered  order  per  circuit  rule  28  affirming  order  of  the  district  court. 
Entered  final  judgment  order  affirming  order  of  the  district  court. 
Entered  order  denying  motion  for  summary  affirmance  per  circuit  rule  22. 
Entered  order  granting  appellant's  motion  for  leave  to  file  an  oversized  reply  brief 

instanter. 

Entered  order  granting  respondent's  motion  for  extension  of  time  to  file  brief. 
Entered  order  granting  appellant  and  cross-appellee's  motion  to  withdraw  origina  I 

exhibits  for  examination  and  copying. 
Entered  order  dismissing  appeal  on  motion  of  various  appellees. 
Entered  order  granting  motion  of  appellant  to  withdraw  previous  motion. 
Entered  order  granting  appellant's  motion  to  file  ovesized  brief  instanter. 
Entered  order  granting  appellee's  motion  for  extension  of  time  to  file  brief. 
Entered  order  granting  appellant's  motion  to  file  brief  and  appendix  instanter. 
Entered  order  granting  apellant's  motion  for  extension  of  time  to  file  brief;  setting 
additiional  briefing  schedule. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief. 

Do. 
Entered  order  granting  motion  of  appellant  for  extension  of  time  to  file  brief. 

Do. 
Entered  order  that  counsel  for  appellees  file  response  fo  emergency  motion. 
Entered  order  granting  appellant's  motion  to  correct  errors  in  brief. 
Entered  order  denying  appellant's  motion  to  list  documents  as  filed  in  the  district 

court. 
Entered  order  granting  appellant's  motion  to  make  corrections  in  transcript  of 

proceedings. 


Mar.  18, 1974 

1 74-8037 

Do 

73-1100 

Do... 

73-1233 

Do 

73-1261 

Do 

73-1398 

Do 

73-1727 

Do... 

73-1869 

Do 

73-1926 

Do 

73-1994 

Do 

73-2059 

Do 

74-1029 

Do 

74-1108 

Do 

74-1126 

Mar.  19, 1974 

73-1088 

Do 

73-1372 

Do. 

73-1450 

Do 

73-1472 

Do 

73-1535 

Do 

73-1536 

Do 

73-1731 

Do 

73-1816 

Do 

73-1780 

Do 

73-1937 

Do 

73-1998 

73-1999 

Do 

73-2036 

Do 

73-2057 

Do 

73-2139 

Do 

74-1032 

Do 

74-1034 

Do 

74-1064 

Do 

74-1089 

Do 

74-1102 

Do 

74-1104 

Do 

74-1106 

Do 

74-1117 

Do 

74-1132 

Do 

74-1190 

Mar.  20, 1974 

72-1690 

Do 

73-1270 

Do 

73-1528 

Do 

73-1607 

Do 

73-1751 

Do 

73-1798 

Do 

73-1822 

73-1823 

73-1824 

Do 

73-1995 

Do 

73-1996 

73-1997 

Do 

73-2090 

Do 

73-4104 

Do 

73-2112 

Do 

74-1021 

Do 

74-1034 

Do 

74-1092 

Do 

74-1107 

Do 

74-1121 

DO 

74-1128 

74-1129 

Do 

74-1142 

Do 

74-1185 

Do 

74-1185 

Do 

74-1185 

Do... 

74-1185 
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Date 


Number    Synopsis 


1974. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do. 

Do. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Mar.  22, 1974.. 

Do 

Do 

Do 

Mar.  25,  1974.. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do. 

Do 

Do 

Do 

Do. 

Do.. 

Do 

Do 

Do 

Mar.  26, 1974.. 
Do 

Do 

Do 

Mar.  27,  1974.. 
Do 


74-1186 
72-1230 
72-1502 

72-1955 
73-1050 
73-1051 
73-1052 
73-1053 
73-1265 
73-1515 
73-1728 
73-1776 
73-1850 
73-1869 
73-1871 
73-1922 

73-1967 
73-2077 
73-2089 
73-2041 
73-2097 

73-2097 
73-2101 
73-2107 
73-2118 
73-2121 

73-2132 
74-1045 

74-1093 
74-1123 

74-1128 
74-1129 
74-1151 

74-1218 


Entered  order  setting  expedited  appeal  schedule. 
Entered  order  denying  request  for  attorney's  fees. 
Entered  order  granting  appellee's  motion  for  extension  of  time  to  file  petition  for 

rehearing. 
Entered  order  denying  petition  for  rehearing. 
Entered  final  judgment  order  affirming,  with  costs,  the  order  of  the  district  court. 


72-1373 
73-1501 
74-1020 
74-1215 
72-1961 
73-1054 

73-1070 
73-1244 
73-1593 
73-1615 
73-1727 
73-1899 
73-1950 
73-1951 
73-2030 
73-2102 

74-1022 
74-1047 
74-1053 

74-1086 
74-1096 
74-1097 
74-1141 
74-1164 
74-1167 

74-1189 
74-1201 
74-1201 
73-1090 
73-1963 
73-1964 
73-2079 
74-1089 
1  74-8021 
72-1702 


final  judgment  order  affirming  order  of  the  district  court. 

order  denying  appellee's  motion  to  reschedule  oral  argument. 

order  affirming  order  of  the  Board  of  Immigration  Appeals  per  circuit  rule  28. 

order  denying  appellant's  motion  to  strike. 

order  per  circuit  rule  28  affirming  the  order  of  the  district  court. 

order  granting  Government's  motion  to  docket  a  substitute  transcript. 

order  granting  appellee's  motion  for  extension  of  time  to  file  brief. 

order  extending  time  for  filing  appellee's  brief  in  response  to  amicus  curiae 


Entered 
Entered 
Entered 
Entered 
Entered 
Entered 
Entered 
Entered 
brief. 
Entered  order  denying  appellee's  motion  to  reschedule  oral  argument. 

Entered  order  granting  motion  of  appellant  for  extension  of  time  to  file  brief. 

Entered  order  denying  appellant's  motion  for  withdrawal  of  appeal;  further  ordering 

that  rule  to  show  cause  be  discharged. 
Entered  order  that  cause  be  remanded  to  district  court  for  further  proceedings. 
Entered  order  granting  appellee's  motion  for  extension  of  time  to  file  brief. 
Entered  order  granting  motion  of  Chicago  council  of  lawyers  to  file  amicus  curiae  brief. 
Entered  order  that  appellee  hie  response  to  motion  for  reduction  of  bail. 
Entered  order  that  counsel  for  respondent  hie  response  to  motion  to  supplemen  t  the 

record. 
Entered  order  granting  motion  of  appellees  for  extension  of  time  to  file  brief. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief  and 

appendix. 
Entered  order  denying  petition  for  rehearing  en  banc. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief  an  d 

appendix. 
Entered  order  denying  appellant's  motion  for  extension  of  time  to  file  briefs. 

Entered  order  granting  appellant's  motion  for  leave  to  file  brief  instanter;  further 

ordering  new  briefing  schedule. 
Entered  order  granting  motion  of  appellant  for  leave  to  proceed  on  appeal  in  forma 

pauperis;  further  ordering  that  transcript  be  prepared  and  filed  without  cost  to 

the  appellant. 
Entered  final  judgment  order  remanding  cause  to  the  district  court. 
Entered  order  per  circuit  rule  28  affirming  jugdment  of  the  district  court. 
Entered  order  granting  appellant's  "emergency  motion  for  stay  pending  appeal." 
Entered  order  that  appellant  submit  a  memorandum  of  authorities. 
Entered  order  per  circuit  rule  28  affirming  judgment  of  the  district  court. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  respond  to  ap- 
pellees' answer  to  rule  to  show  cause  order. 
Entered  order  denying  petition  for  rehearing. 
Entered  final  judgment  order  affirming  order  of  the  district  court. 
Entered  final  judgment  order  affirming  judgment  of  conviction  of  district  court. 
Entered  order  affirming  judgments  of  the  district  court  pursuant  to  circuit  rule  22. 
Entered  order  that  appeal  be  dismissed  per  rule  42(b)  of  the  FRAP. 
Entered  order  granting  respondent's  motion  for  leave  to  file  brief  instanter. 
Entered  order  denying  appellant's  motion  to  advance  date  for  filing  Govarn.Tient  s 

brief  or  to  reset  oral  argument. 
Entered  order  granting  appellee's  motion  for  leave  to  file  brief  instanter. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief  and 

appendix. 
Entered  order  that  counsel  for  appellees  file  response  to  motion  to  correct  the  record. 
Entered  order  granting  appellant  s  motion  for  extension  of  time  to  file  brief. 
Entered  order  denying  appellant's  motion  entitled  "Post  Trial  Motion  Before  Appea  I 

Is  Perfected." 
Entered  order  granting  appellee's  motion  for  leave  to  file  brief  instanter. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief. 

Entered  final  judgment  order  enforcing  order  of  the  NLRB. 
Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief. 
Entered  order  granting  appellee's  motion  for  extension  of  time  to  file  brief  and  ap- 
pendix. 
Entered  order  per  circuit  rule  28  affirming  judgment  of  the  district  court. 
Entered  order  denying  appellant's  motion  for  appointment  of  counsel. 
Entered  order  granting  appellant's  pro  se  motion  to  withdraw  record  on  appeal. 
Entered  order  denying  petition  for  rehearing. 
Entered  order  granting  appellee's  motion  for  leave  to  file  brief  instanter. 

Entered  order  granting  appellant's  motion  for  leave  to  file  brief  instanter. 
Entered  order  denying  plaintiff's  emergency  motion  for  reconsideration  of  order. 
Entered  order  denying  petition  for  writ  of  mandamus,  withour  prejudice. 
Entered  judgment  order  affirming  judgment  of  the  district  court. 
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U.S.   COURT  OF  APPEALS   FOR  THE  SEVENTH   CIRCUIT— SYNOPSIS  OF  ORDERS  ENTERED   DURING   PERIOD 
MAR.  18,  1974,  THROUGH  MAR.  29,  1974— Continued 

Date  Number    Synopsis 

Do --  73-1604    Entered  order  per  circuit  rule  28  affirming  order  of  the  district  court. 

Do 73-1650    Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief. 

Do 73-1825    Entered  order  granting  appellant's  prose  motion  for  leave  to  file  reply  brief  instanter. 

Do 73-1985    Entered  order  granting  petitioner's  pro  se  motion  for  leave  to  file  writ  of  mandamus; 

74-1242        further  ordering  that  2  appeals  be  consolidated. 

Do  73-1996    Entered  order  that  leave  be  granted  to  file  appellant's  brief  in  typewritten  fim. 

73-1997 
Do 73-2032    Entered  order  granting  motion  to  incorporate  transcript  of  record  and  aopenlix  in 

both  cases. 

Do 73-2068    Entered  order  granting  Government's  motion  to  correct  a  typewritten  transcript. 

Do --  73-2105    Entered  order  that  counsel  for  appellant  file  response  to  motion  to  SJppl9Ti3nt  the 

record. 

Do.. 73-2107    Entered  order  granting  motion  to  reschedule  oral  argument  of  appeal. 

Do 74-1068    Entered  order  granting  motion  to  secure  trial  exhibits  currently  on  file  with  the  court 

of  appeals. 

Do... 74-1140    Entered  final  judgment  order  enforcing  order  of  the  NLRB. 

Mar.  28, 1974 72-1248    Entered  final  judgment  order  reversing,  with  costs,  and  remanding  to  the  district 

court. 

Do 72-1813    Entered  order  that  appeal  be  reheard  en  banc  on  Apr.  10, 1974. 

Do       72-1902    Entered  order  denying  petition  for  rehearing. 

Do 72-1966  Do. 

Do 73-1305    Entered  order  denying  appellant's  motion  for  investigation. 

Do. 73-1371    Entered  final  judgment  reversing,  with  costs,  and  remanding  to  the  district  co'irt. 

Do     73-1409    Entered  order  denying  petition  for  rehearing. 

73-1410 

Do 73-1412    Entered  final  judgment  order  affirming. 

Do 73-1681    Entered  order  denying  appellee's  motion  to  affirm  without  oral  argument  pursuant 

to  circuit  rule  22. 

Do 73-1847    Entered  order  denying  petitioner's  pro  se  motion  to  reconsider. 

Do 73-2027    Entered  order  denying  appellees'  motion  to  affirm  without  oral  argunent  pursuant 

to  circuit  rule  22. 
Do.-. 73-2062    Entered  order  granting  appellee's  motion  for  extension  of  time  to  file  brief;  further 

setting  accelerated  briefing  schedule. 

Do 73-2102    Entered  order  discharging  rule  to  show  cause  order. 

Do 73-2117    Entered  order  dismissing  appeal  pursuant  to  circuit  rule  25. 

Do 74-1000  thru    Entered  order  granting  appellant  s  motion  for  leave  to  file  brief  instanter  (Braasch), 

74-1017 

Do 74-1000  thru    Entered  order  granting  joint  appellants'  motion  for  leave  to  file  their  brief  instanter 

74-1017        (Armstrong,  Batastini,  Eshoo,  Flagg,  Russell,  Schillinger,  and  West). 

Do 74-1029    Entered  order  denying  appellant's  pre  se  motion  for  bond  pending  appeal. 

Do..- -.  74-1031    Entered  order  that  appeals  be  consolidated  for  purposes  of  briefing,  oral  argument, 

74-1101        and  decision. 
Do 74-1087    Entered  order  denying  appellant's  motion  for  remand,  etc.;  further  ordering  that 

time  for  filing  appellant's  brief  be  extended. 

Do 74-1207    Entered  order  denying  appellant's  motion  for  appointment  of  counsel. 

Do 74-1210    Entered  order  denying  appellant's  pro  se  motion  for  bond  pending  appeal. 

Mar.  29,  1974 73-1326    Entered  order  per  circuit  rule  28  affirming  order  of  the  district  court. 

Do 73-1720    Entered  final  judgment  order  affirming  order  of  the  district  court. 

Do 73-1725    Entered  order  granting  motion  of  appellant  to  waive  oral  argument;  assignment  o  f 

appeal  for  oral  argument  is  vacated  and  the  cause  will  be  submitted  to  th?  pane  I 

upon  the  record  and  briefs  without  oral  argument. 
Do 73-1846    Entered  order  that  counsel  for  respondents  file  response  to  motion  for  stay  pending 

appeal. 

Do. 73-1883    Entered  order  granting  motion  of  appellant  for  leave  to  file  brief  instanter. 

Do. 73-1909    Entered  order  granting  petitioner's  motion  for  extension  of  time  to  file  reply  brief. 

Do 73-2046    Entered  order  that  counsel  for  appellant  file  response  to  appellees'  motion  to  strike 

addendum  to  appellant's  reply  brief. 

Do 73-2056    Entered  order  directing  district  judge  to  respond  within  20  days. 

Do 73-2084    Entered  order  that  rule  to  show  cause  order  be  discharged. 

Do 74-1026    Entered  order  that  time  for  filing  appellant's  brief  be  extended;  further  ordering  that 

rule  to  show  cause  order  be  discharged;  further  ordering  new  briefing  schedule  . 

Do 74-1036    Entered  order  granting  appellee's  motion  for  extension  of  tims  to  file  brief. 

Do 74-1037    Entered  order  granting  appellees'  motion  for  extension  of  time  to  file  brief    and 

appendix. 

Do 74-1139    Entered  order  granting  appellant's  motion  for  extension  of  time  to  file  brief. 

Do 74-1204    Entered  order  that  counsel  for  petitioners  file  response  to  motion  to  transfer  appea  I. 

>  Miscellaneous. 
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Mr.  Westpiial.  Now,  as  I  would  understand  your  Rule  7,  under 
that  motion  practice  you  handle  all  requests  for  certificates  of  prob- 
able cause  in  State  habeas  corpus  matters,  and  all  requests  for  leave 
to  proceed  m  forma  pauperis  in  prisoner  matters.  Do  you  not? 

Jud^e  SwYGERT.  Only  when  I  am  motion  judge. 

Mr.  Westpiial.  But  those  types  of  proceedings,  requests  for  certifi- 
cates for  probable  cause  or  leave  to  proceed  by  a  state  prisoner  are 
handled  under  your  Rule  7  practice? 

Judge  SwYGERT.   That  is  right. 

Mr.  Westphal.  All  right. 

Those  are  not  treated  as  a  docketed  appeal? 

Judge  Swygert.  No. 

Mr.  Westphal.  They  are  simply  treated  as  a  motion? 

Judge  Swygert.  Miscellaneous. 

Mr.  Westphal.  So  that  is  the  practice  in  the  Seventh  Circuit  as 
we  have  described  it.  It  varies  considerably  from  the  practice  in  the 
Fourth  Circuit  or  Tenth  Circuit,  is  not  that  true,  from  your  gen- 
eral understanding? 

Judge  Sw^YGERT.  I  am  sorry  to  say  I  do  not  know  what  their  prac- 
tice is  in  the  Tenth  Circuit. 

Mr.  Westphal.  Now,  your  statement  indicated  that  in  calendar 
year  1973,  38  certificates  of  probable  cause  were  handled  under  your 
Rule  7  practice;  11  of  them  were  granted  and  27  of  them  denied. 
That  is  the  volume  of  those  proceedings  that  your  court  handled 
in  calendar  year  1973;  isn't  it? 

Judge  Swygert.  According  to  the  statistics  that  we  gathered,  yes. 

Mr.  Westphal.  Now,  under  Rule  22  of  your  circuit's  rules,  you 
have  a  procedure  by  which  the  appellant  can  make  a  motion  af- 
firmance, that  is  a  motion  which  he  would  make  after  the  appel- 
lant's brief  and  record  have  been  filed.  Your  rule  provides  that, 
after  his  motion  for  affirmance  is  made,  the  motion  is  considered 
by  staff  law  clerks,  or  I  assume,  by  whomever  the  motion  judge 
is  at  that  particular  time? 

Judge  Swygert.  Yes,  the  staff  law  clerks  take  these  motions  with 
the  briefs  initially  and  read  the  briefs  and  do  whatever  research 
they  think  is  necessary  and  read  the  record.  I  am  not  so  sure  they 
always  read  the  transcript  completely,  but  they  do  if  it  is  necessar}\ 
I  am  talking  about  the  evidence;  they  make  a  preliminary  judg- 
ment and  then  go  to  the  motions  judge  and  explain  the  case  to  him. 

Mr.  Westphal.  According  to  the  terms  of  your  Rule  22,  this  mo- 
tion for  affirmance  procedure  can  be  used  in  those  cases  in  which  the 
issues  raised  bv  the  appellant  are  insubstantial? 

Judge  Swygert.  Insubstantial,  yes.  At  least  we  think  they  can  be 
ruled  on  without  oral  argument.  That  is  a  difficult— a  somewhat 
vague — term.  They  are  not  frivolous.  A  lawyer  who  files  the  mo- 
tion thinks  it  unnecessary  to  go  any  further  with  oral  argument.  We 
may  agree  or  disagree  with  him. 

Mr.  Westphal.  That  procedure  is  also  used  in  connection  with 
certain  reviews  of  administration  agency  matters.  If  the  appellant  or 
respondent  feels  that  the  issues  raised  in  the  petition  for  a  review  of 
an  administrative  proceeding  are  insubstantial,  lie  may  make  a  similar 
motion  to  affirm  it  ? 

Judge  Swygert.  The  rule  cuts  across  the  board. 
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Mr.  Westphal.  Your  statement  indicates  that  in  calendar  year 
1973,  there  were  77  such  motions  for  affirmance  made,  of  which  31 
were  granted  and  46  denied.  In  those  31  cases  where  the  motion 
for  affirmance  was  granted,  is  this  the  type  of  matter  which  would 
ordinarily  be  decided  by  a  judgment  order  as  your  previously  ex- 
plained? 

Judge  SwYGERT.  Yes.  I  cannot  answer  that  completely,  but  I  dare 
say  that  my  thinking  at  the  present  time  is  that  we  have  never  dis- 
posed of  a  motion  on  summary  judgment  in  an  opinion.  It  could  be. 

Mr.  Westphal.  Now,  that  is,  in  effect,  the  termination  or  decision 
by  the  court  on  briefs,  and  on  the  record,  is  it  not? 

Judge  SwYGERT.  Yes. 

Mr.  Westphal.  There  is  no  oral  argument  under  this  motion  for 
affirmance  ? 

Judge  SwYGERT.  If  it  is  granted. 

]\fr.  Westphal.  This  bears  on  the  fact  that  you  indicated  that 
there  may  be  some  reporting  error  in  this  J.C.  Exhibit  No.  2, 
which  for  the  year  1973  does  not  record  any  cases  as  having  been 
decided  by  your  court  on  the  briefs,  but  does  record  some  387  cases 
having  been  decided  by  your  court  without  briefs. 

Judge  SwYGERT.  It  could  well  be.  I  cannot  say.  If  the  committee 
wants  me  to  look  into  that  through  our  clerk's  office  and  admin- 
istrative office,  I  will  attempt  to  do  that.  But  at  the  moment,  I  can- 
not explain  it. 

Mr.  Westphal.  Now,  with  reference  to  the  screening  practices 
employed  in  your  circuit,  as  I  understand  it,  the  initial  screening 
is  a  screening  made  by  your  senior  law  clerk,  who  looks  at  the 
cases  in  order  to  screen  them  as  to  their  relative  difficulty.  He  then 
has  a  bearing  on  the  amount  of  time  that  will  be  accorded  to  the 
parties  at  oral  argument.  That  is  the  first  step,  isn't  it? 

Judge  SwYGERT.  Yes,  he  briefly  goes  through  the  briefs  and  notes, 
on  a  small  card,  the  issues.  He  also  attempts  to  put  related  cases 
together  so  that,  if  there  are  two  or  three  civil  rights  cases  that 
have  almost  the  same  issues,  we  schedule  those  on  the  same  date, 
even  if  they  are  not  consolidated. 

Mr.  Westphal.  This  first  stage  screening,  done  by  the  senior  law 
clerk  under  your  supervision,  is  a  screening  to  assess  the  relative 
difficulty  of  the  case  and  to  assess  the  amount  of  oral  argument  which 
is  appropriate,  in  order  to  facilitate  the  composition  of  your  sit- 
tings calendar  or  oral  arguments  calendar? 

Judge  Swygert.  It  is  a  screening.  I  have  that  before  me.  I  have 
the  briefs  before  me  when  we  finally  make  a  decision.  I  have  the 
briefs  right  in  front  of  me,  and  take  a  look  at  the  briefs.  I  cannot, 
of  course,  read  them,  but  many  times  I  look  inside  and  learn  what 
the  law  clerk  is  saying  about  them. 

Mr.  Westphal.  Then,  after  your  calendar  is  composed,  you  know 
what  panel  of  three  judges  will  be  hearing  this  particular  case, 
even  if  it  has  been  set  for  some  weeks  in  advance? 

Judge  Swygert.  We  make  up  the  calendar,  and  it  is  sent  out 
to  the  lawyers.  They  may  have  problems  or  conflicts.  Judges  may 
find  cases  where  they  feel  they  should  not  sit  or  are  disqualified. 
They  get  all  that  information  in  advance.  Then  we  draw  the  panel 
by  lot. 
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Mr.  Westphal.  Does  that  panel  itself  do  any  additional  screen- 
ing prior  to  the  oral  argument? 

Judge  SwYGERT,  None — well,  I  should  not  be  so  absolute  about  it. 
If  they  have  a  case  which  they  feel  is  pretty  frivolous  after  they 
have  read  the  briefs — the  judges  read  the  briefs  in  our  circuit  prior 
to  ai'gument,  everyone  of  tlieni,  and  if  one  of  the  judges,  maybe 
more,  feels  that  a  case  is  frivolous — then  they  prepare  an  order  in 
advance  of  the  argument.  That  has  happened.   • 

I  do  not  know  whether  that  is  screening  or  not. 

Mr.  Westphal.  It  does  not  occur  too  frequently  is  that  what  you 
are  saying? 

Judge  SwYGERT.  Very  infrequently. 

Mr.  Westphal.  If,  on  occasion,  they  arrive  at  this  determination 
that  the  case  is,  in  effect,  insubstantial  or  frivolous,  under  those  cir- 
cumstances they  might  w^ell  decide  that  no  privilege  of  oral  argu- 
ment would  be  afforded,  but  the  case  would  be  submitted  on  the 
briefs  ? 

Judge  SwYGERT.  No.  If  it  is  set  in  the  category  of  cases,  and  the 
time  for  allotment  for  oral  argument  is  given — we  give  oral  argu- 
ment unless  oral  argument  is  waived — we  hear  it  regardless  of 
whether  the  panel  thinks  it  is  frivolous  or  not. 

Mr.  Westphal.  So  that  basically  in  your  circuit  every  case  is 
accorded  some  oral  argument  if  the  parties  desire  it,  provided  the 
case  has  not  been  handled  under  your  Rule  22  and  provided  it  is 
not  subject  to  Federal  Rule  21? 

Judge  SwYGERT.  There  are  two  other  categories:  one,  prisoner 
appeals  where  the  prisoner  cannot  be  there,  and  we  do  not  think 
we  should  hear  the  U.S.  Attorney,  or  the  Attorney  General  of  the 
State,  if  it  is  a  state  prisoner,  in  the  absence  of  the  prisoner;  and  two, 
a  category  which  I  think  I  should  say  we  call  frivolous  appeals 
taken  on  the  record,  or  on  the  briefs — many  times  simply  on  the 
record— and  Rule  2  of  the  Federal  Rules  of  Appellant  Procedure. 

Mr.  Westphal.  As  I  understand  your  practice,  j^ou  have  a  three- 
judge  panel  sitting  every  day  Monday  through  Friday? 

Judge  SwYGERT.  That  is  right. 

Mr.  Westphal.  They  average  six  cases  argued  or  submitted  to 
them  on  a  particular  day? 

Judge  SwYGERT.  Not  average.  There  are  six  cases  unless  some- 
thing goes  out,  and  if  it  does,  we  will  try  to  fill  in  for  it. 

Mr.  Westphal.  All  right. 

Now,  then,  will  the  same  j^anel — that  is  the  same  three-judges, 
sit  on  more  than  1  day — possibly  2  days  that  week? 

Judge  SwYGERT.  I  supervise  the  attempt  to  work  out  the  details 
through  my  law  clerk.  We  have  a  rule  of  thumb,  which  is  very 
rough,  of  11/^  days  a  week.  That  is  9  cases. 

Now,  that  does  not  work  some  times.  Occasionally  a  judge  can  sit 
for  only  1  day. 

On  the  other  hand,  we  frequently  sit  twice.  There  are  weeks  when 
we  sit  twice  a  week  and  sometimes  three  times  a  week. 

Going  back  to  this  matter  of  dispositions,  our  Rule  28  permits 
dispositions  from  the  bench.  It  is  not  frequent,  but  it  does  happen. 
I  sat  Monday  and  we  disposed  of  two  cases  from  the  bench  on 
that  day. 
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Mr.  Westpiial.  The  statistics  for  1973  would  indicate  there  are 
only  about  11  cases  that  were  decided  that  way  . 

Judge  SwYGERT.  Yes. 

Mr.  Westpiial.  Your  calendars  for  the  year  1973  show  that  the 
authorized  judges  on  your  court  sat  for  a  total  of  some  67  weeks  plus 
11/^  days,  which  for  your  eight  judges  would  average  out  to  SV^ 
weeks  during  which  an  authorized  judge  was  engaged  in  a  full 
week  of  hearing  arguments. 

Judge  SwYGERT.  Average,  you  say? 

Mr.  Westphal.  This  is  the  average  for  your  court  with  eight 
authorized  judges. 

Judge  SwYGERT.  Yes. 

Mr.  Westphal.  Now,  then,  if  you  break  that  down  by  individual 
judges,  there  is  not  any  judge  on  your  court  who  sat  a  full  8  weeks, 
because;  first,  you  have  been  without  the  services  of  one  judge 
since  December  of  1971 ;  and  second,  the  amount  of  visiting  and 
senior  judge  time  has  not  only  offset  some  of  the  time  that  you  lost 
for  the  absent  judge,  but  has  given  you  a  little  more  or  less  extra 
production,  too. 

Do  you  follow  what  I  am  trying  to  say  ? 

Judge  SwYGERT.  That  is  right.  That  is  correct. 

Mr.  Westphal.  In  that  8i/^  weeks  in  which  judges  of  your  court 
on  the  average  are  engaged  in  hearing  cases,  there  were  some  660 
cases  heard  on  oral  argument  and  110  submitted  on  briefs.  Those 
are  the  figures  you  supplied  to  the  subcommittee. 

Is  that  true,  Judge? 

Judge  SwYGERT.  Yes. 

Mr.  Westphal.  Now,  in  disposing  of  those  660  cases  in  1973  the 
average  judge  on  your  court  wrote  36  signed  opinions,  six  per  curiam 
opinions,  and  33  memorandum  orders  or  judgment  orders.  This  is 
what  the  statistics  from  your  court  boil  down  to. 

If  you  take  52  weeks  in  a  year,  if  an  8  judge  court  averages 
81/^  of  those  weeks  sitting  and  hearing  oral  arguments,  if  each  judge 
takes  4  weeks  of  vacation,  and  if  each  judge  loses  2  other  weeks  to 
holidays  and  your  circuit  conference,  you  are  left  then  with  about 
3514  weeks  in  which  that  judge  produces  36  signed  opinions,  6  per 
curiams  and  some  33  judgment  orders;  each  and  every  judge  in 
the  court. 

Now,  that  is  essentially  the  workload  of  your  judges  for  that 
35I/2  week  period  that  I  have  mentioned. 

Judge  SwYGERT.  Well,  I  have  not  analyzed  it  from  that  stand- 
point. But  one  of  your  assumptions — the  4-week  vacation — is  not 
uniformly  true.  I  do  not  know  that  it  applies  to  any  of  our  judges. 
We  work.  I  know  our  judges.  I  know  what  I  do.  Of  course,  I  have 
an  extra  workload,  I  admit.  But  I  know  most  of  our  judges  work 
over  weekends.  If  you  hear  6  cases  or  12  cases  or  18  cases  a  week, 
you  do  not  have  much  time  to  write  opinions.  That  is  one  of  the 
reasons  why  we  bunch  up  our  hearings — so  we  have  a  break  be- 
tween sessions  for  writing  opinions. 

Also,  our  judicial  conference  only  lasts  3  days,  not  2  weeks. 

Mr.  Westphal.  I  am  saying  that  you  lose  2  weeks  for  the  Fourth 
of  July,  Christmas,  Thanksgiving,  New  Years,  all  legal  holidays, 
plus  the  3  days  for  your  conference. 
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Jud^e  SwYGERT.  I  have  not  added  it  up.  It  could  be  2  weeks, 

Mr,  Westphal.  IVliat  you  are  saying  is  that,  since  your  judges 
sit  about  11/^  days  a  week,  they  have  about  31/^  other  days  in  which 
they  can  be  engaged  in  the  opinion  writing  function. 

Judge  SwvoERT.  If  you  read  9  or  12  sets  of  briefs  for  a  week's 
work,  you  do  not  have  much  time  to  write  opinions,  and  we  do 
not  read  only  the  briefs.  Many  times  we  go  to  the  record  and  get 
what  the  judges  said,  or  the  findings  of  fact  sometimes,  and  many 
judges  call  for  the  record  and  look  at  the  record  itself,  and  also 
go  into  important  cases  and  analyze  them  before  the  oral  argu- 
ment. So  if  you  say  we  have  some  time  when  we  are  hearing  cases, 
it  is  very  little  time,  I  assure  you. 

Mr.  Westphal.  I  am  not  suggesting  you  have  excess  time  on 
your  hands. 

Judge  SwYGERT.  Well,  excess  time  for  opinion  writing. 

Mr.  Westphal.  I  am  suggesting  that,  according  to  these  figures, 
each  and  every  judge  of  your  court — during  this  statistical  35i/^ 
weeks  when  he  is  not  engaged  in  hearing  oral  arguments  or  other- 
wise properly  engaged — according  to  your  workload — has  to  turn 
out  or  participate  in  at  least  one  decision  a  day. 

Judge  SwYGERT.  Your  statistics,  I  think,  are  right. 

Mr.  Westphal.  That  is  a  considerable  exercise  of  adjudicative 
responsibility  by  a  judge — to  expect  him  to  be  able  to  make  one 
decision  each  and  every  day  in  that  351/^  week  period. 

Judge  Swygert.  Not  only  that  kind  of  a  decision,  but  each  judge 
takes  a  week  of  time  for  motions,  and  he  has  two  side  judges  auto- 
matically for  matters  that  take  more  than  one  judge  to  decide.  So 
that  area  of  time  should  also  be  considered.  We  have  many  mo- 
tions that  have  to  be  decided  by  judges. 

Mr.  Westphal,  We  imderstand  that. 

Judge,  I  have  one  other  question.  I  call  your  attention  to  Com- 
mittee Exhibit  E-7,  a  copy  of  which  I  think  you  have  been  given. 

Judge  Sw^ygert.  It  that  in  this  book? 

Mr.  Westphal.  No,  it  is  a  committee  exhibit.  We  mailed  copies 
to  your  office. 

Judge  Swygert.  E-7? 

Mr.  Westphal.  Exhibit  E-7  is  an  abstract  or  summary  of  631 
cases  decided  by  your  court  in  fiscal  year  1973  after  oral  argument  or 
submission. 

Judge  Swygert.  A^Tiere  are  you  pointing  to? 

Mr.  Westphal.  Have  you  had  a  chance  to  look  at  this? 

Judge  Swygert.  Yes,  I  did,  but  I  was  not  aware  this  only  had 
to  do  with  the  Seventh  Circuit.  I  am  sorry. 

Mr.  Westphal.  It  is  an  abstract  showing  the  time  factors  for 
your  court's  handling  of  631  cases,  which  was  the  total  number  of 
cases  decided  by  your  court  after  oral  argument  or  submission. 

Judge  Swygert.  I  gave  my  attention  to  that. 

Mr.  Westphal.  I  call  your  attention  to  the  third  column  which 
is  headed  "Average  Time  from  Filing  of  the  Record  to  Filing  of  the 
Last  Brief  in  Days." 

Now,  under  the  Federal  Rules  of  Appellate  Procedure  there  is  a 
total  of  84  days  prescribed  for  the  brief  writing  function;  40  days 
for  appellant's  brief.  30  days  for  appellee's,  and  14  for  replys.  The 
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average  time  for  that  stage  of  the  process  in  your  circuit,  for  all 
631  cases,  was  162  days,  which  is  almost  double  the  amount  of  time 
allocated  under  the  rules.  That  figure  is  even  higher  in  certain  types 
of  cases,  but  it  works  out  to  162  days  on  the  average. 

The  question  then  is :  is  your  circuit  fairly  liberal  in  granting  ex- 
tensions of  time  to  counsel,  that  is  extensions  of  time  for  sub- 
mission of  briefs? 

Judge  Sw^YGERT.  Well,  I  think  at  one  time  we  were,  but  we  have 
adopted  circuit  rules  25  and  26,  which  tighten  up  the — I  mean, 
make  it  much  more  difficult  to  get  extensions.  We  are  aware  of  this, 
and  we  are  attempting  to  apply  rule  25  explicitly.  In  civil  cases, 
I  think,  we  are  a  little  more  liberal  on  extensions — I  know  we  are 
— than  in  criminal  cases.  It  is  very  difficult  to  get  extensions  in 
criminal  cases  in  light  of  the  predocketing  orders. 

I  have  a  representative  copy  of  an  order  which  shows  the  sched- 
ule, if  you  would  like  to  have  it. 

Mr.  Westphal.  Now,  as  I  understand  it,  under  your  rule  7,  these 
extensions  of  time,  requested  by  counsel,  are  handled  as  a  routine 
matter. 

Judge  SwTGERT.  Well,  unless  there  is  a  problem. 

Mr.  Westphal.  I  take  it  you  have  instructed  tliis  screening  clerk 
that  under  your  rule  25,  he  is  not  to  be  quite  as  liberal  in  granting 
extensions  of  time? 

Judge  SwYGERT.  Indeed.  We  have  two  screening  clerks  at  the 
moment,  and  they  are  very  conscientious  about  holding  lawyers  in 
line  and  the  strict  observance  of  the  requirements  of  rule  25. 

Mr.  Westphal.  The  reason  I  asked  is,  again,  according  to  this 
exhibit  E-7 — and  this  is  based  on  a  computer  printout  of  your  631 
cases — the  average  time  from  filing  the  notice  of  appeal  to  final 
determination  of  the  case  is  433  days,  which  is  14.4  months,  and 
this  is  a  figure  larger  than  the  11.1  months  that  you  used  in  your 
statement. 

I  assume  the  difference  is  because  that  11.1  figure  is  based  on  all 
1,000  of  your  cases,  whereas  this  14.4  figure  is  based  only  upon  those 
cases  that  run  the  full  appellate  route  of  brief  writing,  oral  argu- 
ment, and  decision. 

Do  you  understand  that? 

Judge  SwYGERT.  I  understand  that. 

Mr.  Westphal.  It  would  appear.  Judge,  from  these  figures  that, 
even  if,  as  a  result  of  this  legislation,  your  court  were  given  a 
ninth  judge,  in  order  to  make  some  headway  on  the  so-called  back- 
log of  pending  cases — which  at  the  end  of  fiscal  year  1973  totaled 
921  cases — it  is  goin^  to  still  require  a  continuance  of  this  effort 
which  you  and  the  judges  of  your  court  have  made  in  order  to 
hear  more  cases  and  bring  about  more  terminations. 

Do  you  agree  with  that? 

Judge  SwYGERT.  I  agree  with  it. 

Mr.  Westphal.  Thank  you,  ]\Ir.  Chairman. 

I  have  no  further  questions. 

Senator  Burdick.  Senator  Hruska. 

Senator  Hrusbl\.  I  have  just  one  question,  and  it  has  to  do  with 
the  point  made  by  counsel  here  regarding  the  availability  of  time 
to  the  members  of  the  court  in  which  to  engage  in  opinion  writing. 
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You  gave  some  statistics  as  to  the  oral  arguments  and  the  number 
of  days  and  so  on.  Then,  after  analyzing  that  in  your  statement, 
you  say  this:  "In  addition,  circuit  judges  were  assigned  to  40  three- 
judge  district  cases  during  calendar  year  1973." 

Now,  in  the  process  of  computing  the  time  available  to  opinion 
writing,  were  those  40  three-judge  district  cases  included,  or  were 
they  apart  from  that  compilation? 

Judge  SwYGERT.  Apart. 

Senator  Hruska.  They  were  apart? 

Judge  SwYGERT.  Yes.  I  mean  as  far  as  the  computation  from  the 
Administrative  Office,  I  cannot  answer  for  that.  I  am  not  sure  that 
I  know.  Senator  Hruska,  the  statistic  that  you  are  referring  to.  I 
know  the  40 

Senator  Hruska.  That  is  at  page  8  in  your  statement — the  bot- 
tom of  the  page. 

Judge  SwYGERT.  Bottom  of  page  8? 

Senator  Hruska.  Correction,  page  6.  I  am  sorry — page  6 — the 
last  two  lines  of  the  statement. 

Judge  Swygert.  Yes,  those  statistics  are  correct  as  to  the  40 
three-judge  district  cases  to  which  a  judge  from  our  court  was  as- 
signed. As  to  whether  we  considered  that  in  the  sense  of  some  other 
statistic,  I  am  not  sure  that  I  understand  your  question,  Senator 
Hruska. 

Senator  Hruska.  In  your  statement,  up  above  there,  the  second 
full  paragraph,  you  say:  "During  fiscal  year  1973,  each  active  judge 
sat  for  approximately  32  days."  Those  32  days  were  in  arguments 
of  the  court  proper  and  not  in  three-judge  courts? 

Judge  Swygert.  That  is  correct. 

Senator  Hruska.  Thank  you  very  much. 

One  more  question. 

"What  element  of  time  is  involved  in  a  three- judge  court  proceed- 
ing? I  know  it  varies.  Can  you  give  us  a  range? 

Judge  Swygert.  I  don't  know  whether  you  can  even  get  an  aver- 
age time.  At  least  we  have  never  made  a  time  study.  But  what 
actually  happens  in  the  Seventh  Circuit  is  that  we  get  the  judge 
assigned,  and  then  he  gets  in  touch  with  the  other  district  judges, 
particularly  the  district  judge  before  whom  the  case  was  tried.  That 
district  judge  makes  all  the  preliminary  arrangements,  and  I  think 
even  handles  some  preliminary  orders.  Eventually  the  case  is 
briefed — the  brief  schedules  are  set  up  by  the  district  judge  with 
the  concurrence  of  the  other  two  judges — and  eventually  the  case 
is  heard  on  argument.  Very  few  are  evidentiary  hearings — a  few, 
not  many.  It  takes  a  day,  of  course,  of  the  judge's  time — besides 
reading  the  briefs  in  advance — to  hear  that  case  somewhere  outside 
of  Chicago.  He  may  have  to  leave  the  day  before  to  get  to  Indian- 
apolis or  East  St.  Louis.  Sometimes  he  can  get  there  and  back  the 
same  day.  Then,  of  course,  there  is  the  question  of  disposition. 

Many  times  the  district  judge  writes  the  opinion,  but  that  is  not 
a  uniform  practice.  Many  of  the  circuit  judges  feel  that,  on  occa- 
sion, when  there  is  a  split  in  the  decision  or  for  some  other  reason, 
they  should  undertake  the  opinion.  I  would  say  more  opinions  are 
written  in  three- judge  cases  by  the  district  judges  than  by  the 
circuit  judges.  That  is  my  feeling. 
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Senator  Hruska.  You  also  indicated  that  motions  are  assigned 
more  or  less  automatically.  What  is  the  disposition  on  oral  motions? 

Judge  SwYGERT.  Very  rarely  do  we  have  any  in  our  court.  Each 
judge  takes  a  week  on  motions  automatically.  It  rotates  among  the 
active  judges,  not  the  senior  judges.  If  I  am  motion  judge  for  the 
week  and  I  need  two  other  judges  to  dispose  of  a  case  in  which  there 
are  difficult  motions  in  various  categories  that  require,  either  by 
law  or  otherwise,  the  judgment  of  two  other  judges,  then  there  is 
an  automatic  assignment.  Under  our  internal  rule  the  motion  judge 
preceding  me  and  the  motion  judge  who  is  going  to  succeed  me 
constitute  the  automatic  panel  to  hear  those  motions  which  require 
more  than  one  judge.  As  the  motion  judge  shifts,  the  panel  shifts  in 
the  same  way. 

Senator  Hruska.  I  thank  you  for  that  explanation. 

Thank  you,  Mr.  Chairman. 

Senator  Burdick.  Thank  you,  Senator. 

Judge  SwYGERT.  May  I  address  the  committee  on  one  very  brief 
matter  ? 

The  Seventh  Circuit  Bar  Association  is  very  interested  and  has 
prepared  a  resolution  in  support  of  the  ninth  judgeship  of  the 
Seventh  Circuit.  I  underetood  that  a  copy  was  sent  to  the  committee. 

Senator  Burdick.  It  will  be  received  without  objection. 

[The  material  referred  to  follows:] 

Bae  Association  of  the  Seve:nth  Federal  Cntcurr, 

Chicago,  III.,  March  28,  1974. 

Hon.   QUENTLN  N.  BUBDICK, 

U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Buedick  :  This  letter  is  written  to  you  as  Chairman  of  the 
Subcommittee  on  Improvements  in  Judicial  Machinery  of  the  Senate  Commit- 
tee on  The  Judiciary. 

The  Bar  Association  of  the  Seventh  Federal  Circuit  is  concerned  that  the 
docket  of  cases  on  appeal  has  increased  so  greatly  that  the  present  eight  active 
judgeships  do  not  provide  suflScient  Court  members  to  handle  the  cases  effi- 
ciently and  without  undue  delay. 

Our  Association  has  adopted  the  attached  resolution,  expressing  our  con- 
cern and  recommendation  that  a  ninth  judgeship  for  the  Seventh  Circuit  Court 
of  Appeals  be  created  and  filled. 

The  Bar  Association  of  the  Seventh  Federal  Circuit  supports  the  recom- 
mendations which  were  made  some  three  or  four  years  ago  by  the  Judicial 
Conference  and  supports  the  request  of  our  Chief  Judge,  The  Honorable  Luther 
M.  Swygert,  in  his  request  for  a  ninth  judgeship. 

The  Bar  Association  of  the  Seventh  Federal  Circuit  comprises  about  1300 
prominent  lawyers  in  the  States  of  Illinois,  Indiana  and  Wisconsin  who  prac- 
tice extensively  in  the  Federal  Courts.  We  believe  that  the  cooperation  between 
this  Bar  Association  and  the  Bench  of  our  Federal  Courts  is  extraordinary  in 
its  joint  efforts  toward  the  improvement  of  the  administration  of  justice  In 
the  Federal  Courts  of  our  Circuit. 
Sincerely  yours, 

James  C.  Wood, 

Secretary. 

Enclosure. 

Resolution 

Resolution  adopted  by  the  Bar  Association  of  the  Seventh  Federal  Circuit, 
by  its  Board  of  Governors  in  regular  session  on  March  23,  1974,  WITNESSETH : 

WHEREAS,  the  Bar  Association  of  the  Seventh  Federal  Circuit  is  concerned 
that  appeals  before  the  Seventh  Circuit  Court  of  Appeals  be  handled  expedi- 
tiously and  efficiently ;  and 
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WHEREAS,  the  Judicial  Conference  has  in  the  past  made  recommendations 
to  the  Senate  Committee  on  The  Judiciary  that  a  ninth  judgeship  for  the 
Seventh  Circuit  Court  of  Appeals  be  created  and  filled  ;  and 

WHEREAS,  the  number  of  appeals  filed  in  the  Seventh  Federal  Circuit  Court 
of  Appeals  in  1973  is  substantially  double  the  number  filed  in  1966  when  the 
eighth  judgeship  for  the  Seventh  Circuit  Court  of  Appeals  vras  created,  indi- 
cating a  pressing  need  for  an  additional  judgeship  in  such  Court ; 

NOW,  THEREFORE,  BE  IT  RESOLVED  as  follows  : 

1.  That  the  Senate  Committee  on  The  Judiciary  is  respectfully  requested  to 
recommend  to  the  Congress  the  creation  of  a  ninth  judgeship  for  the  Seventh 
Circuit  Court  of  Appeals  to  be  filled  as  soon  as  practicable. 

2.  That  this  Association  directly  advise  the  Honorable  Quentin  N.  Burdick, 
Chairman  of  the  Subcommittee  on  Improvements  in  Judicial  Machinery  of  the 
Senate  Committee  on  The  Judiciary,  of  its  support  for  the  ninth  judgeship  in 
the  Seventh  Circuit  Court  of  Appeals,  and  that  the  communication  include  a 
copy  of  the  resolution  of  the  Association  made  on  March  23,  1974. 

3.  That  the  Secretary  send  this  communication  to  the  Honorable  Quentin  N. 
Burdick,  with  a  copy  to  the  Chief  Judge  of  the  Seventh  Circuit  Court  of 
Appeals. 

Senator  Burdick.  Our  next  witness  will  be  Hon.  Collins  J.  Seitz, 
Chief  Judge  of  the  U.S.  Court  of  Appeals  for  the  Third  Circuit. 
Welcome  to  the  committee,  Judge  Seitz. 
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STATEMENT  OF  HON.  COLLINS  J.  SEITZ,  CHIEF  JUDGE  OF  THE  U.S. 
COURT  OF  APPEALS  FOR  THE  THIRD  CIRCUIT 

Judge  Seitz,  I  have  submitted  a  summary  of  my  remarks  to  the 
Committee  and,  by  coincidence  of  time,  I  am  also  able  to  submit 
to  the  committee  a  booklet,  fresh  off  the  press,  presenting  the  state- 
ment of  the  internal  operating  procedures  of  the  Third  Circuit, 
which  is  the  result  of  a  great  effort  by  our  judges.  I  am  also  sub- 
mitting, in  accordance  with  your  request,  a  set  of  recently  adopted 
revised  Third  Circuit  rules. 

Senator  Burdick.  Without  objection,  the  summary  of  your  testi- 
mony and  the  memo  on  your  screening  procedure  will  be  received 
for  inclusion  in  this  record  and  the  other  materials  will  be  received 
for  inclusion  in  the  committee  files. 

[The  summary  referred  to  follows:] 

Peepabed  Statement  of  Collins  J.  Seitz,  Chief  Judge  of  the  U.S.  Coxiet  of 

Appeals  fob  the  Third  Cibcuit 

In  determining  how  many  judges  are  needed  on  a  Circuit  Court  it  is  first 
necessary  to  decide  on  a  desirable  maximum  caseload  per  three  judge  panel  per 
year ;  i.e.,  the  number  of  cases  they  should  hear  and  decide.  Based  on  my  ex- 
perience in  the  Third  Circuit,  I  believe  that  it  is  about  200  cases  a  year.  I  say 
this  because  I  assume  that  about  40%  of  the  cases  require  signed  opinions. 
This  could  mean  that,  ideally,  each  member  of  a  panel  would  write  about  27 
signed  opinions  a  year.  Given  the  assumption  that  signed  opinions  are  written 
only  in  cases  of  substance  this  seems  to  be  to  be  a  desirable  maximum  in  a  year. 

I  might  add  that  I  did  suggest  to  the  Commission  on  the  Revision  of  the  Fed- 
eral Court  Appellate  System  that  the  maximum  could  be  as  many  as  225  cases. 
That  could  be  so.  I  realize  that  the  judges  in  some  circuits  are  participating 
in  substantially  more  than  that  number.  In  my  view  such  judges  are  greatly 
overworked  and  I  say  no  more  except  to  emphasize  that  if  we  are  to  do  justice 
we  must  have  time  for  thought. 

Given  the  desirable  maximum  number  of  cases  per  judge,  the  next  considera- 
tion is  the  number  of  cases  ripening  per  year,  present,  and  near  term. 

In  fiscal  1973  about  1200  appeals  were  filed  in  the  Third  Circuit.  About  60% 
or  720  of  these  cases  will  be  disposed  of  by  judicial  action.  If  all  the  eight 
active  judges  were  to  sit  8  weeks  a  year  and  the  Chief  Judge  5  weeks,  they 
would  hear  a  total  of  575  cases.  This  assumes  they  would  hear  25  cases  a 
week.  This  will  leave  a  shortfall  of  about  145  cases  or  about  6  weeks  of  sit- 
tings. These  must  be  handled  by  senior  judges,  district  judges  or  visiting  judges. 

We  now  have  7  senior  judges  but  physical  infirmity  has  taken  its  toll.  Five 
of  the  seven  will  be  between  78  and  81  years  of  age  this  year.  The  other  two 
will  be  in  their  seventies.  Thus,  their  now  limited  assistance  will  soon  become 
less  so. 

We  have  called  on  the  district  judges  to  sit  with  us  over  the  years,  including 
this  year.  Several  also  sit  in  other  districts  within  the  circuit  to  help  out.  I 
am  more  and  more  concerned  about  asking  them  to  sit  on  our  court  because 
of  their  own  heavy  calendars.  Furthermore  when  they  sit  an  undue  burden  is 
imposed  on  the  circuit  judges  sitting  with  them.  I  say  this  because  the  circuit 
judges  generally  are  hesitant  to  assign  many  opinions  to  the  district  judge 
on  the  panel  because  of  his  own  work  load  and  the  consequent  delay  in  writing 
such  opinions.  Thus  the  circuit  judges  on  such  a  panel  get  more  than  the  usual 
number  of  opinions. 

I  do  not  believe  the  use  of  a  few  visiting  judges  is  a  remedy  for  the  present 
and  projected  workload  of  our  court.  Moreover,  their  use  involves  an  implied 
element  of  reciprocity. 

To  summarize,  the  Third  Circuit  is  now  in  the  position  where  it  needs  senior 
judges  and  district  judges  to  help  to  keep  abreast.  That  .source  is  rapidly  dry- 
ing up.  A  tenth  judge  could  take  care  of  most  of  the  present  excess.  Given  the 
general  uptrend  in  appeals  it  is  apparent  that  absent  a  tenth  judge  we  must 
affain  fall  back.  By  procedural  reforms  and  extra  judge  help  we  have  become  cur- 
rent. I  would  deeply  regret  that  the  litigants  would  once  again  wait  and  wait. 
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I  should  say  that  at  least  one  member  of  our  court  feels  that  9  judges  is 
the  maximum  number.  He  would  have  the  Congress  cut  back  in  jurisdiction 
rather  than  go  beyond  9.  I  think  we  would  all  like  perfection  but  we  are  dealing 
with  realities.  Rather  than  a  cutback  in  federal  jurisdiction  I  think  we  can 
anticipate  more  being  granted  the  district  courts  with  a  resultant  increase  in 
the  number  of  appeals.  Given  the  physical  limitations  on  quality  judicial  output 
and  given  the  caseload,  current  and  projected,  I  think  an  additional  judge  is 
necessary  to  keep  the  Third  Circuit  reasonably  current. 

Dated  :  March  28,  1974. 

United  States  Coubt  of  Appeals  fob  the  Thibd  Cibcuit, 

Wilmington,  Dela.,  March  26, 1974. 

Memorandum 

Each  summer  the  three-judge  panels  are  assigned  to  sit  from  September 
through  June  (a  total  of  25  weeks).  They  receive  their  briefs  and  records  from 
the  Clerk  four  weeks  or  more  before  their  sitting  week. 

The  staff  law  clerks  grade  the  cases  into  three  classes,  roughly :  difficult, 
average,  relatively  easy.  This  evaluation  is  communicated  only  to  the  Clerk 
as  an  aid  in  using  a  reasonable  mix  in  the  cases  assigned  each  panel. 

The  Clerk  schedules  the  cases  for  the  various  weeks  giving  priority  to  those 
so  entitled  by  operation  of  law  or  court  order. 

Almost  invariably  a  panel  of  three  judges  sits  four  days  a  week  and  handles 
25  cases.  The  cases  are  divided  roughly  equally  over  the  four  days.  Ten  days 
before  the  week  to  which  they  are  assigned  and  after  they  have  seen  the  briefs 
and  appendices,  the  judges  of  the  panel  determines  whether  they  desire  oral 
argument  and,  if  so,  how  much.  If  any  one  judge  of  the  panel  desires  oral  argu- 
ment it  is  required.  Thus,  oral  argument  is  not  held  only  when  the  panel 
unanimously  so  determines.  The  length  of  oral  argument  varies  with  the  wishes 
of  the  panel  judges ;  although  argument  beyond  thirty  minutes  a  side  must 
be  approved  by  a  majority  of  the  panel. 

At  the  conclusion  of  each  day's  arguments  the  panel  confers  on  any  pending 
motions  and  the  cases  listed  for  that  day.  This  is  so  whether  the  matters  were 
argued  or  submitted.  A  vote  is  generally  taken  and  a  decision  made  whether 
to  decide  by  judgment  order,  per  curiam  or  signed  opinion.  Opinion  assign- 
ments are  generally  made  at  that  time. 

Judge  Seitz.  I  am  Collins  J.  Seitz,  Chief  Judge  of  the  United 
States  Court  of  Appeals  for  the  Third  Circuit.  Our  district  em- 
braces Delaware,  New  Jersey,  Pennsylvania  and  the  Virgin  Islands. 
We  have  nine  active  judges  and  seven  senior  judges.  In  fiscal  1973 
we  had  about  1,200  appeals  or  133  per  judge.  However,  only  about 
700  of  these  cases  ultimately  reach  a  panel  on  the  merits.  Each 
three- judge  panel  sits  on  about  200  cases.  In  my  own  view  that  is 
approaching  a  desirable  maximum.  I  say  this  because  I  think  out 
of  200  cases  40  percent  or  80  cases  may  be  evaluated  from  difficult 
to  extremely  difficult.  In  other  words,  they  call  for  reasoned  signed 
opinions. 

"When  the  80  cases  are  evenly  divided  in  the  panel  it  means  that 
each  judge  will  write  about  27  opinions.  Given  time  out  for  sitting, 
preparation,  three- judge  courts,  et  cetera,  this  seems  to  me  to  be 
a  desirable  number  of  opinions  to  be  assigned  to  a  judge  in  any 
one  year,  that  is,  if  quality  opinions  are  to  be  our  goal. 

I  say  this  realizing  that  the  national  average  is  36.  I  still  stand 
on  my  statement. 

The  question  which  immediately  arises  is  what  we  are  doing  in 
the  Third  Circuit  to  expedite  appeals  in  our  court.  In  fiscal  1973,  we 
averaged  165  days  between  the  last  brief  and  the  termination  of 
the  case.  This  is  too  high.  We  are  constantly  monitoring  appeals  to 
keep  them  moving.  Our  recently  printed  statement  of  internal  oper- 
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ating  procedures  shows  what  we  have  done  in  the  last  year  or  so 
to  come  abreast  of  our  workload. 

The  committee  has  copies  of  that. 

I  can  stop  here  and  describe  that  if  you  wish,  or  move  on  with 
this  statement,  and  we  can  discuss  how  our  cases  are  monitored 
later,  whatever  your  pleasure  is.  Would  you  like  me  to  describe,  at 
this  point.  Senator,  how  our  cases  proceed  in  the  court  and  how  they 
are  supervised? 

Senator  Burdick.  I  think  we  can  develop  that  later,  in  our  ques- 
tions. Judge. 

Mr.  Seitz.  Fine. 

We  recognize  that  the  number  of  appeals  has  been  relatively 
"flat"  in  the  Third  Circuit  averaging  about  1,200  for  the  last  3  years. 
Our  appeals  so  far  this  year  are  running  slightly  above  last  year. 
We  think  the  future  trend  will  only  be  in  one  direction,  upward. 
Even  at  the  present  temporary  plateau  I  suggest  that  a  10th  judge 
is  needed  to  keep  our  court  current,  and  I  am  proud  to  say  our  court 
is  now  current  lor  the  first  time  since  I  have  been  a  member  of  it. 

We  became  current  because  a  substantial  amount  of  additional 
time  was  contributed,  not  only  by  our  active  judges,  but  by  our 
senior  judges  and  our  district  judges.  Regretfully,  this  cannot  con- 
tinue. As  I  noted  in  the  written  statement  filed  with  the  committee, 
the  attrition  of  age  will  soon  reduce  the  assistance  of  our  senior 
judges  to  near  zero.  I  believe  five  of  our  seven  senior  judges  are 
80  or  approaching  80  now.  The  other  two  are  in  their  70's,  and  one 
of  them  is  assigned  to  work  outside  of  our  circuit. 

Our  district  judges  find  it  increasingly  difficult  to  give  us  the 
time  that  we  have  requested  of  them.  When  they  do  sit  on  our  court 
they  are  generally  unable  to  do  the  work  promptly.  I  know  of  one 
case  where  the  district  judge  who  was  assigned  the  opinion  took  a 
year  to  file  the  opinion.  This  places  an  even  greater  burden  on  the 
two  circuit  judges  who  sit  with  a  district  judge,  because  they  feel 
an  obligation  to  assign  nearly  all  the  opinions  to  themselves.  So, 
rather  than  having  a  panel  of  three  judges  divide  up  the  opinions, 
they  are  primarily  shared  by  the  circuit  court  judges. 

In  fiscal  1973  about  24  percent  of  our  cases  were  handled  by  senior 
and  district  court  judges.  If  that  assistance  becomes  minimal,  we 
figure  we  will  lack  the  judicial  personnel  to  take  about  6  weeks  of 
sittings,  at  the  present  rate.  We  think  a  10th  circuit  judge  could 
pick  up  the  burden  now  being  borne  by  our  senior  and  district  court 
judges.  More  to  the  point,  it  will  enable  us  to  remain  current,  a 
condition  obtained  by  a  crash  program  by  our  judges  when,  last 
summer,  each  judge  agreed  to  sit  so  that  we  disposed  of  100  addi- 
tional cases  in  one  summer. 

The  statistics  for  the  first  half  of  the  current  fiscal  year,  which 
the  Committee  may  not  have,  but  which  were  recently  supplied  us 
by  the  Administrative  Office,  show  that,  when  compared  with  a 
similar  period  for  the  previous  year,  the  Third  Circuit  had  the 
greatest  percentage  increase  of  terminations  of  any  circuit  in  the 
country. 

Senator  Burdick.  Congratulations. 

Judge  Seitz.  Thank  you.  It  was  over  55  percent. 

In  the  same  period  we  had  the  greatest  percentage  reduction  of 
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pending  cases  of  any  circuit  in  the  country,  and  I  attribute  that  to 
my  colleagues  on  the  court. 

Based  on  a  present  evaluation  of  the  productivity  of  our  active 
judges,  the  lessening  contribution  of  our  senior  and  district  judges, 
and  what  I  consider  the  inevitable  increase  in  our  workload,  I  be- 
lieve a  10th  circuit  judge  is  required  to  maintain  our  present  healthy 
state. 

That  completes  my  statement,  except  that  I  would  be  willing  to 
either  volunteer  to  describe  our  present  procedures  or  submit  to 
questions,  whichever  is  your  pleasure. 

Senator  Burdick.  Well,  Judge,  I  have  a  few  questions,  and  I  am 
sure  the  staff  will  have  questions  as  well.  Let  us  proceed  that  way. 

Your  circuit  has  appointed  Mr.  William  Doyle  as  a  Circuit  Ex- 
ecutive. How  is  this  working  out,  and  what  types  of  duties  have  you 
assigned  to  him? 

Judge  Seitz.  It  is  working  out  beautifully.  I  probably  have  to 
say  that  because  Mr.  Doyle  is  here  today.  Mr.  Doyle  is  not  a  lawyer, 
by  the  way.  I  guess  he  is  one  of  the  few  executives  who  is  not  a 
lawyer.  We  realized  that  the  primary  function  of  the  Circuit  Execu- 
tive was  to  assist  the  Circuit  Council,  so  that  his  primary  function 
has  been,  and  continues  to  be,  dealing  with  the  problems  of  the 
district  courts,  and  getting  us  all  the  factual  information  we  need 
about  any  problem  which  would  require  council  action.  He  is  the 
secretary  of  the  circuit  council.  When  reports  come  in  from  the 
Administrative  Office,  concerning  courthouse  problems,  backlogs,  de- 
lays, court  reporters,  or  other  such  matters,  where  we  would  want 
a  factual  evaluation  to  lay  before  the  circuit  council,  he  does  the 
work  and  presents  a  finished  report  to  us  for  our  consideration.  I 
would  say  that  is  taking  up  85  percent  of  his  time. 

We  realized,  when  he  was  first  appointed,  that  some  district 
judges  might  resent  dealing  with  an  executive.  So,  at  my  direction, 
Mr.  Doyle  spent  the  first  6  months  traveling  around  and  meeting 
every  judge  and  clerk  in  the  Third  Circuit  and  asking  how  the  Cir- 
cuit Executive  and  the  Circuit  Council  could  help  the  courts.  That 
gave  him  an  entree  which  was  invaluable.  Now  most  of  the  district 
judges  call  him  rather  than  me  if  they  have  problems.  We  have  de- 
veloped a  rapport  by  this  approach  to  the  matter.  We  all  know 
about  the  sensitivity  of  many  judges  in  dealing  with  any  individual 
other  than  another  judge.  It  has  worked  out  beautifully,  and  it 
was,  of  course,  as  you  know,  a  pioneer  effort.  There  are  still  a  great 
many  problems,  but  he  is  on  top  of  them. 

The  unresolved  problem,  which  I  don't  think  anybody  has  an 
answer  to  yet,  is  that  we  all  want  to  find  some  mechanics  whereby 
the  Circuit  Council  on  any  particular  day  will  know  the  status  of 
the  cases  in  the  district  courts  throughout  the  circuit.  So  far  we 
have  not  been  able  to  obtain  that,  and  that  is  very  important  to 
have  if  the  Council  is  going  to  discharge  its  overseer  function. 

Senator  Burdtck.  Do  you  think  that  the  employment  of  the  Cir- 
cuit Executive  has  had  a  bearing  upon  your  excellent  position  of 
being  more  or  less  current  in  your  cases  and  having  your  termina- 
tions rate  highest  in  the  country?  Do  you  think  he  has  helped  in 
that  regard? 

Mr.  Seitz.  I  have  to  say  no.  I  do  not  think  his  function  has 
focused  on  that  judicial  area.  He  has,  however,  relieved  me  a  great 
deal. 
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Senator  Burdick.  That  is  my  point ;  without  him  >'ou  would  have 
to  do  some  administrative  work,  wouldn't  you? 

Judge  Seitz.  Well,  I  like  to  think  I  am  still  doing  some,  but  his 
contribution  is  primarily  focused  on  doing  what  was  neglected  be- 
fore, I  think. 

Senator  Burdick.  You  suggest  a  caseload  of  200  to  225  for  a 
three-judge  panel  as  an  appropriate  caseload.  In  your  circuit  your 
terminations  slightly  exceeded  filings,  don't  they? 

Judge  Seitz.  Right. 

Senator  Burdick.  In  1973  you  reported  1,273  total  terminations. 
About  305,  or  24  percent,  were  terminated  without  court  action. 
This  left  968  cases,  of  which  266  were  terminated  without  briefs, 
leaving  702  cases  for  decision  either  after  oral  argument  or  on  the 
briefs.  This  would  be  234  for  each  three-judge  panel,  which  would 
be  slightly  above  the  maximum  of  225  for  a  three- judge  panel  which 
you  have  suggested.  Do  you  have  any  comments? 

Judge  Seitz.  I  am  familiar  with  those  figures.  I  have  no  com- 
ment except  to  say  that,  as  you  know,  when  this  recommendation 
was  originally  made  in  1971  there  had  been  a  tremendous  increase 
in  the  number  of  appeals  in  the  Third  Circuit.  They  have  leveled 
off.  If  we  could  have  positive  assurance  today  that  our  ceiling  was 
going  to  remain  as  it  is,  we  would  have  some  difl&culty  in  justifying 
a  10th  judgeship,  in  all  candor. 

Senator  Burdick.  You  don't  think  it  will  remain  on  this  plateau? 

Judge  Seitz.  I  can't  conceive  of  it.  As  you  probably  know,  there 
was  levelling  off  for  the  first  time  this  past  fiscal  year.  Our  input 
depends  on  the  district  court  input,  and  there  was  a  levelling  off 
there.  I  can't  conceive  that  was  anything  other  than  temporary. 

Senator  Burdick.  It  actually  dropped,  rather  than  levelled  off, 
didn't  it? 

Judge  Seitz.  Basically,  right.  Our  Third  Circuit  has,  primarily, 
civil  not  criminal  cases.  I  think  about  80  percent  are  civil  and  20 
percent  criminal.  I  do  not  believe  any  one  can  really  predict  that 
will  continue. 

Senator  Burdick.  Now,  234  cases  for  a  three- judge  panel  is  ex- 
actly 78  cases  per  judge.  In  1973  your  authorized  judges,  disposing 
of  those  78  cases,  wrote  27  signed  opinions,  14  per  curiams,  and  13 
judgment  orders  per  judge.  Am  I  correct  in  assuming  that  these 
judgment  orders  are  largely  based  on  staff  attorney  or  law  clerk 
memoranda  suggesting  the  position? 

Judge  Seitz.  They  are  not.  Our  Third  Circuit  practice  is  that  1 
month  before  the  time  the  case  is  assigned,  the  judges  of  the  panel 
receive  two  sets  of  briefs,  one  for  their  law  clerk,  and  one  for 
themselves.  Ten  days  before  the  time  of  scheduling  they  decide 
whether  or  not  they  want  oral  argument.  1^'liether  or  not  there  is 
oral  argument,  there  is  on  that  day  a  conference  listed  on  every 
case  that  day.  The  presiding  judge  has  made  a  decision  that  per- 
haps some  of  these  cases  can  be  disposed  of  by  judgment  order.  He 
brings  a  draft  judgment  order.  If  a  panel,  after  the  conference  that 
day,  concludes  that  the  case  is  only  worth  a  judgment  order  that 
judgment  order  is  signed  at  that  time.  But  the  outcome  of  the  de- 
cision is  only  determined  after  the  conference  by  the  three  judges. 

Senator  Burdick.  Staff  work  has  gone  into  it,  hasn't  it? 
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Judge  Seitz.  Each  judge's  law  clerk  prepares  a  bench  memoran- 
dum for  each  judge.  The  judge  reads  a  set  of  the  briefs.  His  law 
clerk  reads  a  set.  My  law  clerk  makes  a  bench  memo  for  me,  and 
we  usually  have  a  conference  before  I  go  up  to  Philadelphia  for 
the  conference  with  the  other  judges. 

Senator  Burdick.  In  any  event,  the  statistics  in  your  1973  calen- 
dar disclose  the  number  of  cases  terminated  by  court  action,  termi- 
nated after  oral  argument  or  submission  of  briefs.  For  nine  au- 
thorized judges  you  averaged  8  weeks  and  2  days  of  sittings,  with 
normal  time  off  for  circuit  conferences,  which  leaves  36  weeks  for 
research  and  production  of  opinions  and  orders.  Breaking  these  figures 
down,  each  week  each  judge  produces  less  than  one  signed  opinion  and 
participates  in  less  than  two;  he  produces  less  than  half  a  per  cu- 
riam opinion  and  participates  in  one;  he  renders  one  judgment  order 
and  participates  in  two.  That's  a  total  of  five  decisions. 

Is  that  an  accurate  summary? 

Judge  Seitz.  That  sounds  about  right. 

Senator  Bukdick.  If  the  subcommittee  agrees  that  one  decision 
per  day  is  more  than  a  judge  should  handle,  then  the  subcommittee 
would  agree  with  your  assertion  that  you  need  a  10th  judge. 

But,  to  get  to  the  central  question,  and  this  is  one  of  the  questions 
that  the  Revision  Commission  is  presently  pondering.  You  ask  for 
a  10th  judge.  Many  students  of  the  law,  and  several  judges  have 
said  that  nine  is  the  maximum  number  of  judges  a  circuit  should 
have  to  be  efficient.  What  do  you  say  about  that? 

Judge  Seitz.  Some  of  our  judges  do  say  that  nine  is  the  maximum 
number  we  should  have.  We  had  a  council  meeting  and  discussed 
this.  The  majority  felt  that  nine  was  not  a  magic  number  if  the 
workload  justified  10.  I  personally  do  not  believe  it  is  a  magic 
number. 

If  the  Congress  should  feel  that  the  workload  justifies  it,  that  is 
my  opinion.  I  think  that  one  negative  factor  is  a  lack  of  collegiality 
and  another  is  more  complicated  handling  of  the  council  meeting 
and  matters  that  require  a  vote  or  discussion  by  all  the  active  judges 
on  the  court.  There  is  also  another  complicated  factor  in  our  circuit. 
I  don't  think  all  circuits  do  this,  but  in  order  to  give  stability  to 
our  law  in  the  Third  Circuit,  all  of  our  signed  opinions  are  circu- 
lated to  all  the  active  judges  before  they  are  filed,  so  that  if  they 
disagree  they  may  note  for  rehearing  en  banc.  Most  of  our  rehear- 
ings  en  banc  arise  out  of  opinions  circulated  to  judges  who  disagree 
with  them  and  think  they  are  sufficiently  important  to  vote  for  a 
rehearing.  Those  drafts  never  see  the  light  of  day.  The  case  is  calen- 
dared for  a  rehearing  en  banc. 

Now,  as  we  increase  the  number  of  judges  and  their  input  into 
that  process,  it  may  well  get  more  complicated  and  work  some 
further  delay. 

Senator  Burdick.  There  is  a  strong  opinion  in  some  legal  and 
judicial  circles  that  there  is  a  limit  to  the  number  of  judges  who 
can  efficiently  work  in  one  court.  The  Revision  Commission  has  rec- 
ommmended  the  division  of  two  circuits  because  of  the  great  number 
of  judges  they  would  need.  We  have  a  policy  question  of  when  to 
stop  adding  judges  to  courts. 

Judge  Seitz.I  can  understand  that.  We  sat  en  banc  recently,  in 
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a  circle,  with  10  or  11  judges.  This  poor  lawyer  was  surrounded  by 
them,  and  I  think  there  was  more  legal  power  felt  there  than  there 
is  in  the  U.S.  Supreme  Court.  Still,  I  don't  think  there  is  any  magic 
answer  to  this.  I  don't  have  any  pretensions  about  it,  I  think  many 
judges  would  think  seven  would  be  a  desirable  maximum. 

Senator  Burdick.  You  can  really  only  avoid  this  problem  if  case- 
loads level  off  and  remain  stable. 

Judge  Seitz.  That  is  right,  but  if  we  stand  on  this  current  pla- 
teau that  will  be  against  all  historic  precedent. 

Senator  Burdick.  Senator  Hruska. 

Senator  Hruska.  "WTiere  do  the  members  of  your  Third  Circuit 
reside  ? 

Judge  Seitz.  Two  of  the  nine  reside  in  Philadelphia.  Two  reside 
in  Pittsburgh,  which  requires  them  to  come  in  the  previous  day. 
One  resides  in  middle  Pennsylvania,  and  he  has  to  come  in  the 
previous  day.  Three  reside  in  New  Jersey,  in  various  parts  of  that 
State,  and  I  reside  just  outside  Wilmington  in  Delaw^are.  So  that 
seven  of  the  nine  have  to,  in  effect,  travel  to  Philadelphia  whenever 
we  have  a  council  meeting  or  have  to  convene  the  court  for  any 
reason. 

Senator  Hruska.  That  may  be  a  factor,  but  the  logistics  there 
are  not  a  great  burden,  are  they?  It  is  not  too  far  from  Philadel- 
phia to  Pittsburgh 

Judge  Seitz.  Generally  they  come  in  the  day  before  from  Pitts- 
burgh, if  we  are  going  to  meet  as  we  frequently  do  at  9 :30  in  the 
morning.  They  would  not  take  a  chance  on  flying  in  that  morning. 

Senator  Hruska.  Where  do  you  sit,  in  Philadelphia? 

Judge  Seitz.  Only  in  Philadelphia,  and  a  couple  of  times  a  year 
a  panel  goes  to  the  Virgin  Islands. 

Senator  Burdick.  Judge,  our  staff  has  some  questions. 

JNIr.  Westphal.  On  this  question  of  whether  nine  is  a  magic 
number,  you  touched  upon  this  argument  of  coUegiality,  and  indi- 
cated that  it  is  more  difficult  to  obtain  a  proper  degree  of  coUegi- 
ality the  larger  the  court  gets.  On  the  other  hand,  as  I  understand 
it,  in  your  circuit  certainly — and  I  think  all  circuits — about  the 
only  time  all  nine  members  of  your  court  get  together  is  when  you 
have  an  en  banc  hearing  or  a  circuit  conference. 

Judge  Seitz.  We  also  have  six  or  eight  council  meetings  a  year. 

Mr.  Westphal.  But  most  of  the  time  you  perform  your  work  in 
panels  of  three  and  do  your  opinion  writing  work  and  reading  of 
briefs  at  your  home  stations,  which,  as  you  have  indicated,  are  in 
Pittsburgh,  middle  Pennsylvania,  New  Jersey  and  Delaware.  That 
has  a  bearing  on  this  coUegiality  argument.  It  bears  on  this  ques- 
tion of  whether  nine  is  a  magic  number  or  not.  Would  you  agree 
with  that? 

Judge  Seitz.  Yes,  I  do. 

Mr.  Westphal.  Another  thing  bears  on  it,  too.  In  the  year  1973, 
in  your  court,  a  total  of  30  different  judges — active,  senior  and  dis- 
trict— and  some  judges  from  other  circuits  were  engaged  in  pro- 
ducing the  work  which  was  produced  by  your  court.  If  you  have 
30  different  judges  engaging  in  the  work  of  the  court,  that  has  some 
bearing  upon  t^e  validity  of  this  so-called  coUegiality  argument. 
Do  you  agree  to  that? 

Judge  Seitz.  I  agree. 
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Mr.  Westphal.  As  a  matter  of  fact,  some  of  the  circuits  have  as 
many  as  60  different  judges  employed  in  the  work  of  their  particular 
circuit,  even  though  they  have  a  court  of  9  or  13  or  15  regular  active 
judges. 

One  other  quick  point.  You  were  present  in  the  hearing  room 
when  Judge  Swygert  and  I  had  this  colloquy  about  whether  an 
unpublished  opinion,  which  may  not  be  cited  or  should  not  be  cited, 
is  nevertheless  a  precedent  of  that  court.  Do  you  have  any  comments 
you  want  to  make  about  this? 

Judge  Seitz.  We  have  discussed,  in  our  council  meetings,  whether 
we  should  prohibit  the  citation  of  unpublished  opinions.  We  have 
never  had  a  majority  agree  that  we  should  adopt  such  a  rule.  All 
of  our  opinions,  as  you  know,  from  our  internal  procedures,  are 
reported  in  West  Publishing.  If  a  judge  wants  to  know  what  hap- 
pened in  a  case,  any  case,  he  can  find  it  out  from  West  Reports. 

One  problem  we  have  had  is  not  the  problem  of  binding  prece- 
dent but  the  question  of  whether  a  panel  should  be  bound  by  action 
of  another  panel  if  there  is  not  a  published  opinion.  That  is  im- 
portant in  our  circuit  because  a  panel  may  not  overrule  a  published 
opinion  of  a  prior  panel.  The  only  way  that  can  be  done  is  by  the 
court  en  banc. 

Mr.  Westphal.  You  mentioned  that  a  number  of  your  decisions 
are  made  by  what  you  term  a  judgment  order.  I  think  you  have 
submitted  to  us,  or  your  rules  contain,  a  sample  judgment  order. 
Now,  these  judgment  orders,  as  I  understand  them,  are  generally 
along  the  lines  of — well,  one  of  the  examples  given  reads  as  follows : 

After  consideration  of  all  contentions  raised  by  appellant,  it  is  hereafter 
adjudged  and  ordered  that  the  judgment  of  the  District  Court  is  hereby 
affirmed — and  taxed  against  the  appellant 

by  the  court,  signed  by  one  of  the  judges. 

When  you  use  that  type  of  an  order,  how  frequently  do  you  at- 
tach to  it  a  memorandum  such  as  a  district  court  judge  might  em- 
ploy to  explain  the  basis  of  an  order  which  he  makes? 

Judge  Seitz.  I  would  say  that  I  have  never  seen  a  memoradum 
attached  to  one. 

Mr.  Westphal.  To  a  judgment  order? 

Judge  Seitz.  To  a  judgment  order.  That  judgment  order,  inci- 
dentally, is  one  which  doesn't  state  the  contentions  of  the  parties 
such  as  is  used  in  the  civil  cases. 

Senator  Burdick.  Just  a  minute. 

For  the  benefit  of  a  country  lawyer  from  North  Dakota,  what  is 
the  central  difference  between  a  judgment  order  and  a  pur  curiam 
opinion  ? 

Judge  Seitz.  In  our  court  you  cannot  reverse  the  district  judge 
by  an  order.  If  you  reverse  him  you  must  write  a  pur  curiam. 

Senator  Burdick.  But  not  if  the  lower  court  is  affirmed? 

Judge  Seitz.  It  is  really  within  the  discretion  of  the  panel 
whether  they  want  to  go  beyond  what  is  in  that  form.  Frequently 
they  will  go  beyond  what  is  in  that  form.  This  is  just  a  suggested 
form, 

Mr.  Westphal.  But  you  have  indicated  that  you  very  rarely  see 
any  memorandum  being  attached  to  this  form  of  judgment  order 
that  I  just  read? 
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Judge  Seitz.  I  didn't  want  to  mislead — I  frequently  see  a  more 
elaborate  order  than  that. 

Mr.  Westphal.  I  guess  the  point  is  that  Judge  Swygert,  who 
preceded  you  here,  attached  to  his  statement  a  copy  of  a  memoran- 
dum order  which  goes  into  some  detail  with  a  recitation  of  facts. 
It  summarizes  the  contentions  made  about  the  admission  of  evi- 
dence or  failure  to  charge  or  something  of  that  kind,  and  clearly 
states  that  there  is  no  prejudicial  error  and  cites  some  casebook  law. 

My  question  is.  how  are  the  litigants  in  the  Third  Circuit,  with 
the  employment  of  the  judgment  order  which  doesn't  have  any 
explanation  of  why  they  are  wrong  in  contending  there  was 
error 

Judge  Seitz.  I  can  only  speculate  about  how  the  litigants  feel.  I 
am  sure  every  lawyer  would  like  to  have  more  said,  and  I  am  sure 
that  there  is  some  dissatisfaction  with  this.  I  have  no  doubt  about 
it.  There  was  a  considered  judgment  made  that  these  are  generally 
used  in  cases  where  there  is  nothing  to  the  case,  and  three  judges 
have  so  concluded. 

Mr.  Westphal.  The  same  basic  question  is  raised  when  one  com- 
pares this  with  what  the  Second  and  the  Fifth  Circuits  do.  Basic- 
ally, the  Fifth  Circuit  screens  and  thereby  denies  oral  argument  in 
many  cases.  The  Second  Circuit  grants  oral  argument  and  resolves 
the  case  by  an  opinion  from  the  bench. 

Each  circuit  has  developed  a  little  different  procedure.  Again, 
one  could  debate  whether  the  parties  and  counsel  are  more  satisfied 
with  the  Second  Circuit's  procedure,  where  they  get  oral  argument 
accorded  to  them,  or  the  Fifth  Circuit's  procedure. 

But  the  point  of  the  whole  thing  is  this:  Part  of  the  strength  of 
our  common  law  system  of  justice  has  always  been  that  the  system 
has  proceeded  in  such  a  way  that  not  only  the  litigants  and  their 
counsel,  but  the  public  as  a  whole,  feels  satisfied  with  the  appear- 
ance of  the  procedure  as  well  as  the  result  which  is  reached.  Do 
you  see  the  point  I  am  making? 

Judge  Seitz.  I  agree.  Appearance  is  almost  as  important  to  some 
people  as  reality. 

Mr.  Westphal.  In  this  effort  to  achieve  ultimate  efficiency,  which 
has  been  forced  upon  each  of  the  circuits  as  it  has  tried  to  meet  an 
ever  increasing  caseload,  we  must  necessarily  ask  if  you  have  been 
so  efficient  that  you  have  failed  to  preserve  this  appearance  of 
justice.  Do  you  agree  that  that  is  a  proper  concern? 

Judge  Seitz.  I  agree  that  that  is  a  legitimate  point  of  view. 

Mr.  Westphal.  In  your  circuit  are  requests  for  certificates  of 
probable  cause  or  for  leave  to  proceed  in  forma  pauperis  in  state 
prisoner  habeas  corpus  matters  treated  as  docketed  appeals? 

Judge  Seitz.  No. 

Mr.  Westphal.  Are  those  requests  handled  under  your  motion 
proceedings  ? 

Judge  Seitz.  Yes. 

Mr.  Westphal.  In  your  circuit,  is  your  calendar  practice,  basic- 
ally, to  have  a  three-judge  panel  of  your  court  sit  Monday  and 
Tuesday  but  not  Wednesday  and  then  Thursday  and  Friday? 

Judge  Seitz.  Right. 
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INIr.  Westphal.  You  sit  four  days  of  the  week  and  hear  approxi- 
mately five  cases  per  day  on  the  average? 

Judge  Seitz.  Well,  it  is  25  a  week. 

Mr.  Westphal.  I  take  it  you  would  have  no  objection  if  the  sub- 
committee, for  the  purpose  of  trying  to  get  some  comparative  basis 
on  which  we  can  compare  one  circuit  to  another,  analyzed  your 
work  by  days  of  sittings  and  then  transposed  that  into  weeks  by 
taking  5  days  as  constituting  a  full  week? 

Judge  Seitz.  None  whatsoever. 

Mr.  Westphal.  That  is  all  the  questions  I  have. 

Judge  Seitz.  Could  I  just  mention  one  thing  quickly? 

One  of  our  basic  problems  arises  under  a  Federal  statute,  28 
U.S.C.A.,  section  45(b),  which  provides  that  a  chief  judge,  and 
other  circuit  judges  shall  have  the  priority  to  preside  according  to 
the  seniority  of  their  appointments.  That  means  that,  whenever 
we  use  senior  judges,  unless  they  waive,  they  preside.  That  is  a 
serious  problem  in  our  circuit.  It  accounts  for  some  of  our  problems 
in  delaying  cases,  because  they  will  assign  cases  to  themselves.  We 
tried  to  get  them  to  waive  that  a  couple  years  ago,  and  only  one 
of  the  judges  was  willing  to  waive  the  privilege  of  presiding. 

I  wonder  whether  the  committee  might  want  to  look  into  whether 
that  ought  to  be  changed,  so  that  the  active  judge  ought  to  be  pre- 
siding. 

Senator  Burdick.  We  will  certainly  give  that  consideration. 

That  concludes  our  hearings  for  today,  and  we  will  be  in  recess 
until  April  10. 

[Whereupon,  at  12  noon,  the  committee  adjourned.] 
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WEDNESDAY,  APRIL   10,   1974 

U.S.  Senate, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

OF  the  Committee  on  the  Judiciary, 

Washington^  D,C.' 

The  subcommittee  met,  pursuant  to  notice,  at  9 :55  a.m.,  in  room 
6202,  Dirksen  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman)  presiding. 

Present:  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director ;  and  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Today  is  our  fourth  day  of  hearings  on  S.  2991, 
the  omnibus  circuit  judgship  bill,  relating  to  the  needs  of  the  several 
circuits  for  additional  judgeships. 

We  have  already  heard  from  the  chief  judges  of  the  Third  and 
Seventh  Circuits,  and  today  we  shall  consider  the  First  and  Second 
Circuits.  I  must  observe  that  while  each  of  these  courts  is  one  of 
of  our  11  courts  of  appeals,  our  investigation  so  far  has  disclosed 
that  each  court  seems  to  have  a  character  and  personality  of  its 
own.  These  courts  individually  appear  to  be  almost  sui  generis. 

The  task  of  the  subcommittee  is  to  see  if  we  can  find  certain  com- 
mon denominators  by  which  we  can  compare,  from  one  circuit  to 
another,  the  workload  which  is  borne  by  our  circuit  judges. 

Our  first  witness  today  is  Irving  R.  Kaufman,  Chief  Judge  of 
the  Second  Circuit,  and  our  second  witness  is  Frank  M.  Coffin,  Chief 
Judge  of  the  First  Circuit.  We  will  place  in  this  record,  immedi- 
ately preceeding  the  testimony  of  each  judge,  committee  exhibits 
E-2  and  E-1,  which  present  data  from  the  Second  and  First  Courts 
of  Appeals  respectively. 

We  will  now  call  upon  you.  Judge  Kaufman,  and  we  welcome 
you  to  the  committee.  You  may  proceed  in  any  manner  that  you 
wish.  We  will  now  enter  your  prepared  statement  and  letter  of 
March  27  in  the  record. 

[The  prepared  statement  of  Judge  Irving  Kaufman  follows:] 

Prepared  Statement  of  Irving  R.  Kaufman,  Chief  Judge,  U.S.  Court  of 

Appeals,  Second  Circuit 

My  name  is  Irving  R.  Kaufman  and  I  am  the  Chief  Judge  of  the  United 
States  Court  of  Appeals  for  the  Second  Circuit.  I  welcome  this  opportunity, 
unexpected  though  it  was,  to  appear  before  the  Subcommittee  on  Improvements 
in  Judicial  Machinery  to  express  my  views  on  the  problem  posed  in  Senator 
Burdick's  letter  to  me  of  March  25,  1974,  with  respect  to  "a  determination  of 
the  workload  which  can  reasonably  be  expected  to  be  borne  by  a  judge  of  the 
United  States  Court  of  Appeals."  Having  been  a  federal  judge  for  almost  a 
quarter   century,   and   having   throughout   that    time   participated   actively   in 
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efforts  to  improve  judicial  administration,  I  may,  although  I  am  far  from  cer- 
tain, be  able  to  shed  some  light  on  a  problem  which  lends  itself  primarily  to 
subjective  considerations. 

It  is  appropriate  that  I  reiterate  at  the  outset  that  the  Second  Circuit  does 
not  at  this  time  favor  even  the  qualified  court  expansion  provided  by  S.  2991, 
which  is  now  pending  before  you.  In  my  letter  of  March  18  to  your  distinguished 
Chairman,  Senator  Burdick,  I  stated,  on  behalf  of  our  Circuit  Council,  that  in 
light  of  our  record  of  achievement,  and  our  procedural  innovations,  we  do  not 
anticipate  a  need  for  additional  circuit  judgeships  for  the  Second  Circuit  in 
the  foreseeable  future.  Since  I  set  forth  our  position  in  some  detail  in  my 
letter  of  March  18,  I  was  taken  by  surprise  when  I  received  the  Subcommittee's 
invitation  to  appear  today.  Sufiice  to  say  that  our  view  remains  unaltered. 
Nevertheless,  I  am  more  than  happy  to  offer,  for  your  consideration,  the  ex- 
perience of  the  Second  Circuit  in  attempting  to  resolve  the  panoply  of  problems 
created  by  an  expanding  appellate  caseload. 

I  hasten  to  add  a  preliminary  note  of  caution :  No  circuit  can  serve  as  a 
paradigm  for  all  circuits.  In  light  of  the  diverse  characteristics  which  mark 
our  eleven  circuit  courts,  procedures  which  have  been  successful  in  the  Second 
Circuit  may  not  be  suitable  for  implementation  elsewhere.  One  need  only  look 
to  the  First  Circuit,  on  the  one  hand,  which  covers  four  states  and  the  Com- 
monwealth of  Puerto  Rico,  but  has  only  three  judgeships,  or  to  the  Fifth  Cir- 
cuit, on  the  other,  which  presently,  at  least,  encompasses  five  states  and  the 
Canal  Zone,  and  has  fifteen  judgeships,  to  gain  a  sense  of  the  breadth  of  the 
spectrum.  Accordingly,  I  shall  not  be  so  presumptuous  as  to  suggest  that  what 
is  right  for  the  Second  Circuit  is  necessarily  right  for  the  country. 

You  fully  realize  that  the  federal  judicial  system  has  experienced  a  sharp 
increase  in  filings  in  the  district  courts,  in  the  courts  of  appeals,  and  in  the 
Supreme  Court.  In  the  courts  of  appeals,  for  example,  filings  have  swelled  from 
7,183  in  1966  to  15,629  in  1973,  a  rise  of  117.6%. 

The  Court  of  Appeals  for  the  Second  Circuit,  of  course,  has  not  been  immune 
from  this  remarkable  growth,  with  an  increase  in  filings  of  95.1%  since  1966. 
Yet,  even  in  the  face  of  docket  expansion,  the  Second  Circuit  has  markedly 
expedited  the  disposition  of  its  cases.  For  example,  the  median  elapsed  time, 
for  all  cases,  from  the  filing  of  a  complete  record  to  date  of  disposition  dropped 
from  6.3  months  in  1966  to  4.8  months  in  1973,  placing  this  Circuit  second  in 
the  nation  against  the  national  median  in  1973  of  6.4  months.  Indeed,  when  we 
consider  the  average  time  from  filing  of  notice  of  appeal  to  disposition,  the 
Second  Circuit  led  the  nation  in  1973  requiring  an  average  of  220  days  to  com- 
plete the  appellate  process.  I  emphasize  also  that  our  average  elapsed  time 
between  filing  of  the  criminal  appeal  record  and  disposition  is  only  114  days, 
a  rate  made  possible,  in  large  part,  by  the  mere  6  days  from  the  filing  of  the 
final  brief  to  argument  of  the  criminal  appeal.  Furthermore,  during  the  entire 
fiscal  year  1973,  only  three  cases  were  under  advisement  for  more  than  three 
months,  well  under  the  average  of  37  cases  for  circuits  with  filings  as  numerous 
as  ours. 

From  this  statistical  rendition,  the  question  naturally  arises :  How  has  the 
Second  Circuit  been  able  to  maintain,  indeed  reduce,  the  time  required  to 
dispose  of  an  appeal,  while  experiencing  a  burgeoning  caseload  comparable 
to  most  of  its  sister  circuits?  The  answer  lies  principally  in  our  unremitting 
effort  to  maximize  the  time  which  our  judges  can  spend  on  the  crucial  de- 
cisional phases  of  the  cases.  In  short,  we  strive  to  maximize  judging. 

But,  I  must  make  one  point  crystal  clear  before  continuing.  By  expediting 
the  disposition  of  cases  we  have  never  countenanced  a  reduction  in  the  quality 
of  the  product  we  deliver  to  the  public.  The  bar,  I  believe,  will  attest  to  this. 
Procedural  and  administrative  reform  is  but  a  means  to  an  end,  merely  a 
lubricant  to  promote  the  smooth  running  of  the  judicial  machinery.  Courts  are 
not,  after  all,  in  the  widget  business  and  we  must  never  permit  eflScieney  to 
become  a  surrogate  for  excellence,  the  indispensable  ingredient  in  our  ultimate 
product — justice. 

Before  I  begin  to  illustrate  the  various  means  by  which  we  seek  to  optimize 
judicial  resources,  I  must  make  reference  to  the  not  insubstantial  amount  of 
service  rendered  by  our  senior  judges.  Judges  Lumbard.  Waterman,  Moore, 
Smith  and  Anderson  have  all  given  considerable  time  to  the  work  of  the  Court. 
Statistics  for  fiscal  years  1972  and  1973.  in  fact,  indicate  that  our  seniors  par- 
ticipated in  roughly  one  qiiarter  of  the  appeals  decided  by  the  Court. 
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Yet,  this  Circuit's  reliance  on  our  pool  of  senior  judges  should  not  be  over- 
estimated. For  it  is  critical  to  recall  that  throughout  this  two-year  period  and, 
unfortunately  continuing  into  a  third  year,  the  iSecond  Circuit  has  been  oper- 
ating under  the  unconscionable  strain  of  one  vacancy  on  the  Court,  thus  giving 
us  eight  instead  of  the  nine  active  judges  to  which  the  Circuit  is  entitled.  In- 
deed, it  is  interesting  to  note  that  in  fiscal  year  1971,  the  last  full  year  in 
which  the  Court  had  nine  active  judges,  when  both  the  total  number  of  termi- 
nations and  signed  opinions  were  greater  than  in  fiscal  year  1973,  our  per- 
centage utilization  of  senior  and  visiting  judges  was  far  lower  than  it  is  today, 
(see  Appendix,  Exhibit  A).  Accordingly,  I  believe  it  is  fair  to  conclude  that 
although  the  contribution  of  our  seniors  has  been  an  invaluable,  indeed,  an 
indispensable  aid,  particularly  during  the  lengthy  period  of  the  vacancy  to 
which  I  have  referred,  the  continued  viability  of  the  Second  Circuit  as  a  nine- 
member  court  does  not  rest  on  the  total  maintenance  of  this  splendid,  though 
perhaps  fortuitous,  manpower  resource. 

The  primary  procedural  response  by  federal  appellate  courts  to  the  explosion 
of  litigation  has  been  the  adoption  of  some  form  of  screening  device  to  selec- 
tively eliminate  oral  argument.  Although  every  other  circuit  has  followed  this 
course,^  the  Second  Circuit  judges  remain  opposed  to  even  partial  abolition  of 
this  vital  stage  of  the  appellate  process.  I  hope,  however,  that  this  will  not  be 
understood  as  a  criticism  of  the  other  circuits  for  it  would  be  presumptuous 
of  me,  without  knowledge  of  their  special  problems,  to  pass  judgment  on  their 
case  management  systems.  Nevertheless,  without  burdening  this  body  with  a 
recitation  of  reasons  for  favoring  argument  of  appeals,  I  might  simply  refer 
to  a  perceptive  comment  by  Karl  Llewellyn  : 

In  oral  argument  lies  counsel's  one  edge  against  misdiagnosis  and  mis- 
performance  in  the  brief,  the  one  last  chance  of  locating  a  postern  missed 
in  the  advance  survey.^ 

If  counsel  "locates"  that  last  "postern,"  we  believe  our  decisions  will  be 
better  informed.  In  short,  we  seek  all  the  aid  counsel  can  give  us,  whether  by 
briefs  or  oral  argument. 

The  Second  Circuit,  of  course,  has  instituted  a  mechanism  for  reducing  the 
amount  of  precious  judicial  resources  poured  into  the  disposition  of  frivolous 
appeals — the  affirmance-in-the-open-court  procedure.  This  device  was  inaugu- 
rated more  than  ten  years  ago  by  former  Chief  Judge  Lumbard  after  he  and 
an  American  team  of  judges  and  lawyers  visited  England  to  study  their  appel- 
late process.  English  jurists,  as  you  know,  traditionally  render  most  of  their 
decisions  orally  from  the  bench. 

Under  the  afl5rmance-in-open-court  procedure,  disposition  is  made  from  the 
bench  only  where  the  decision  is  unanimous  and  each  judge  believes  that  no 
jurisprudence  purpose  would  be  served  by  a  written  opinion.  Such  disposftion 
is  made  possible  only  because  each  judge  on  the  panel  has  read  the  briefs  thor- 
oughly and  examined  all  relevant  papers  in  advance  of  oral  argument.  I  might 
add  that  the  Second  Circuit  bar,  having  long  been  advised  that  we  follow  this 
procedure  in  selected  oases  (indeed,  our  local  rule  §§  0.23  so  advises  them),  has 
been  virtually  unanimous  in  support  of  this  device,  recognizing  that  it  not  only 
preserves  oral  argument  but  assures  prompt  disposition  as  well. 

The  value  of  this  procedure  to  the  court  is  simply  that  by  reducing  the  time 
which  the  judges  must  spend  after  hearing  insubstantial  cases,  more  effort  can 
be  devoted  to  deciding  those  difficult  appeals  which  require,  in  the  w^ords  of 
Mr.  Justice  Frankfurter : 

.  .   .   ample  time  and  freshness  of  mind  for  private  study  and  reflection 

To  be  sure,  we  would  save  additional  judicial  resources  if  we  chose  to  remove 
apparently  frivolous  cases  before  listening  to  oral  argument.  Yet,  there  have 
been  more  than  a  few  occasions  where,  after  reading  the  briefs,  I  have  reached 
a  tentative  conclusion  that  disposition  in  open  court  would  be  appropriate  only 
to  have  this  preliminary  view  altered  by  a  powerful  presentation  bv  counsel 
at  oral  argument.  Moreover,  it  is  more  reassuring  to  the  client  and  counsel 
to  see  the  judges  who  are  deciding  their  cases,  to  learn  that  they  are  fully 


1  Federal  Judicial  Center.  Comnarative  Report  on  Internal  Operating  Procedures  of 
United  States  Courts  of  Appeals  (Jnlv.  197.^)   at  ^fi. 

2K.  Llewellyn.  Common  Law  Tradition  (1960)  at  240. 

3  Dick  V.  New  York  Life  Insurance  Co.,  359  U.S.  437,  458  (1959)  (Frankfurter,  J. 
dissenting). 
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familiar  witli  ttieir  points — and  to  hear  from  the  presiding  judge  ttie  reasons 
for  tlie  Court's  from-the-bench  decisions.  For  these  reasons,  we  have  been  con- 
vinced that  sacrificing  oral  argument  remains  too  high  a  price  to  pay  for 
the  incremental  increase  in  expedition. 

Procedural  innovation  has  always  been  the  hallmark  of  the  Second  Circuit. 
Perhaps  the  most  significant  procedural  advance  implemented  to  date  was  our 
adoption  of  the  Plan  to  Expedite  the  Processing  of  Criminal  Appeals  in  De- 
cember 1971  (Exhibit  D).  This  plan  represents  the  first  application  of  positive 
management  principles  to  the  appellate  caseload.  It  incorporated  three  new 
ideas  to  speed  the  flow  of  criminal  appeals  : 

(1)  Transmission  by  the  district  judge  and  court  deputy,  at  the  time  of 
sentencing,  of  information,  e.g.,  the  name  of  counsel,  whether  assigned  or 
retained,  whether  the  appellant  will  be  eligible  for  appointment  of  counsel 
on  appeal,  which  is  desperately  needed  by  the  Court  of  Appeals  if  it  is  to 
initiate  prompt  appellate  processing ; 

(2)  Entry  of  a  scheduling  order  by  the  Court  of  Appeals  fixing  the  dates 
for  docketing  the  record,  filing  appellant's  brief  and  appendix,  filing  the 
Government's  brief,  and  designating  the  week  of  oral  argument ; 

(3)  Promulgation  of  local  rule,  §4(b)  (a),  providing  that,  in  the  absence 
of  good  cause  shown,  trial  counsel  appointed  under  the  Criminal  Justice 
Act  will  continue  their  representation  on  appeal. 

More  recently,  the  Circuit  sought  to  accelerate  further  the  rate  of  disposi- 
tion of  criminal  appeals,  by  reducing  the  delay  between  sentencing  and  the 
preparation  of  the  scheduling  order  in  the  Court  of  Appeals.  Accordingly,  in 
May  1973  we  introduced  the  Plan  to  Systematize  the  Early  Stages  of  the 
Criminal  Appeal  Process.  This  new  plan  embodies  a  number  of  administrative 
steps  which  we  believe  will  further  tighten  the  initial  stages  of  the  appellate 
process,  primarily  by  (1)  requiring  the  court  reporter  to  submit  an  estimated 
time  for  completion  of  the  trial  transcript  and  (2)  designating  an  individual 
in  each  district  court  to  coordinate  the  processing  of  all  papers  to  be  filed  in 
the  Court  of  Appeals. 

Preliminary  statistical  studies  indicate  that  our  recent  efforts  to  further 
expedite  the  disposition  of  criminal  appeals  have  borne  fruit.  In  fiscal  year 
1973,  the  Second  Circuit  was  able  to  process  a  criminal  appeal  from  notice  of 
appeal  through  final  disposition  in  the  average  time  of  178  days.  Although  this 
rate  was  approximately  four  months  faster  than  the  average  length  of  time 
required  by  the  other  circuits  (291  days),  as  reflected  in  the  Administrative 
report,  its  promptness  pales  in  comparison  to  our  recent  rate  of  disposition, 
with  the  time  from  notice  of  appeal  to  disposition  now  averaging  under  120 
days,  or  a  full  two  months  reduction  from  our  1973  record  and  21^  times  faster 
than  the  present  national  average. 

A  critical  factor  in  the  success  of  our  program  to  expedite  criminal  appeals 
has  been  the  utilization  of  a  scheduling  clerk  to  monitor  every  stage  of  the 
appeal  to  insure  prompt  compliance  with  the  scheduling  order.  In  addition, 
weekly  reports  are  forwarded  to  the  United  States  Attorneys  Oflices  listing  all 
late  briefs  and  requests  for  extensions  of  time,  in  order  to  encourage  improved 
perfomance. 

Other  programs,  of  less  moment  but  of  importance  nevertheless,  haR'e  con- 
tributed to  our  timely  rate  of  disposition  in  criminal  appeals.  These  include 
pooling  of  the  district  court  reporters  to  afford  greater  flexibility  in  the  allo- 
cation of  their  work,  and  an  Early  Transcript  Ordering  Plan  in  which  daily 
trial  transcripts  are  being  ordered,  on  an  experimental  basis,  by  the  United 
States  Attorneys  Offices  in  the  Southern  an  Eastern  Districts  of  New  York 
in  every  case  where  an  appeal  is  likely. 

But,  what  of  civil  appeals?  To  provide  some  background,  I  should  preface 
my  remarks  by  noting  that  I  had  been  a  staunch  advocate  of  pretrial  confer- 
ences in  the  district  courts  since  my  appointment  in  1949.  Pretrial  conferences 
under  Rule  16  of  the  Federal  Rules  of  Civil  Procedure  have  provided  a  useful 
forum  for  counsel  and  the  court  to  explore  settlement  possibilities,  to  narrow 
issues,  and  to  facilitate  the  supervision  of  cases.  I  was  certain  that  a  similar 
conference,  conducted  at  an  early  stage  in  the  appellate  process,  coiild  mean- 
ingfully reduce  the  amount  of  judicial  resources  consumed  by  civil  appeals. 
Indeed,  Rule  33  of  the  Federal  Rules  of  Appellate  Procedure  precisely  provides 
for  such  a  pre-argument  conference,  although  I  was  rather  surprised  to  dis- 
cover that  no  federal  appellate  court  has  ever  made  a  continuing  effort  to  use 
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it.  And,  at  my  appearance  before  the  Commission  on  Revision  of  the  Federal 
Court  Appellate  System  on  October  1,  1973,*  I  suggested  the  potential  for  more 
eflScient  resource  allocation  inherent  in  the  implementation  of  a  Rule  38 
program. 

In  November  1973,  I  personally  conducted  five  pre-arffument  conferences,  all 
of  which  resulted  in  settlement  of  the  appeals  involved.  With  such  promise  for 
success,  the  Circuit  Council  proposed  to  the  Federal  Judicial  Center  that  it 
sponsor  a  one-year  experimental  program.  This  proposal,  which  received  strong 
support  from  the  Chief  Justice,  was  approved,  and  the  Center's  Board  of 
Directors  awarded  a  $50,000  grant  to  defray  the  cost  of  the  project.  The  pri- 
mary expense  will  be  the  salary  of  a  Staff  Counsel,  similar  to  a  magistrate, 
who  will  perform  the  critical  task  of  conducting  the  pre-argument  conferences. 

On  April  1,  1974,  we  announced  the  implementation  of  the  new  Civil  Appeals 
Management  Program,  and  the  appointment  of  Nathaniel  Fensterstock,  Pro- 
fessor of  Law  at  New  York  Law  School  as  Staff  Counsel.  In  addition  to  the 
pre-argument  conference  procedure,  the  plan  (Exhibit  E)  provides  for  expe- 
diting all  civil  appeals  by  adopting  the  scheduling  and  monitoring  techniques 
which  have  proven  so  successful  in  our  acceleration  of  criminal  appeals.  The 
Civil  Appeals  Management  Program  has  enormous  potential  for  narrowing 
issues  to  be  heard  and  for  removing  from  the  calendars,  at  an  early  stage 
and  before  great  expenditures  of  time  and  money,  those  cases  where  the  parties 
are  able  to  settle  their  differences.  We  are  hopeful,  therefore,  that  this  stream- 
lining of  appeals  will  significantly  benefit  the  Court  and  litigants  alike. 

The  disposition  of  pro  se  appeals  represents  another  area  of  appellate  litiga- 
tion in  which  the  Second  Circuit  has  been  in  the  vanguard  of  procedural  re- 
form. More  than  sixteen  years  ago,  the  Second  Circuit  appointed  the  first  pro  se 
law  clerk  to  help  ease  the  pressure  from  the  mounting  number  of  pro  se  appli- 
cations. In  1960,  a  second  pro  se  clerk  was  added  to  the  staff  and  subsequently, 
in  1964,  an  assistant  was  assigned  to  the  pro  se  office  to  relieve  the  law  cterks 
of  clerical  duties.  All  pro  se  applications  are  carefully  examined  and  investi- 
gated by  the  pro  se  law  clerks,  who  prepare  detailed  memoranda  for  the  judges. 
These  applications,  accompanied  by  the  pro  se  clerks'  memoranda,  then  receive 
a  preliminary  review  by  the  Court  to  separate  the  patently  frivolous  from  those 
which  require  the  assignment  of  counsel  and  submission  of  briefs  for  proper 
disposition. 

Finally,  under  the  capable  direction  of  our  Circuit  Executive.  Robert  D.  Lip- 
scher,  great  strides  have  been  made  in  reorganizing  our  Clerk's  OflBce  to  pro- 
vide the  efficient  administrative  support  essential  to  optimizing  judicial  pro- 
ductivity. Instead  of  utilizing  what  might  be  termed  an  "assembly-line" 
approach,  in  which  each  employee  is  assigned  a  specialized  function — e.g.,  filing 
briefs,  processing  opinions,  issuing  mandates,  an  integrated  case  management 
approach  has  been  adopted.  Under  this  system,  a  team  of  employees  is  respon- 
sible for  nearly  all  case  management  operations  in  those  cases  assigned  to  it. 
The  team  oversees  and  directs  the  course  of  processing  an  appeal  until  its  'final 
disposition  by  the  Court.  Since  all  processing  operations  are  delegated  to  one 
team,  responsibility  for  proper  results  is  focused  rather  than  diffused  in  a 
bureaucratic  maze.  The  employees,  moreover,  have  responded  well  to  this 
challenge.  They  enjoy  the  greater  involvement  in  the  total  work  of  the  office 
and  the  opportunity  to  shepherd  cases  from  filing  to  termination.  Since  the 
implementation  of  this  clerical  system,  personnel  turnover  has  been  lower  and 
more  highly  qualified  individuals  have  been  attracted  to  the  Clerk's  Office 
staff. 

But,  what  of  the  future?  In  the  face  of  the  anticipated  increase  in  filings, 
will  the  Second  Circuit  will  be  able  to  maintain  its  leadership  in  median  time 
for  appellate  disposition  without,  of  course,  sacrificing  the  quality  of  excellence 
which  has  been  its  hallmark? 

Projections,  to  be  sure,  are  of  limited  reliability.  Indeed,  this  may  be  espe- 
cially true  for  the  Second  Circuit  in  light  of  the  rather  erratic  pattern  of  filings 
in  our  circuit  during  the  past  five  years.  For  example,  the  number  of  filings 
actually  decreased  by  7.4%  from  fiscal  year  1971  to  1972,  only  to  erupt  in  a 
staggering  29.8%  increase  from  1972  to  1973.  Nevertheless,  our  Circuit  Execu- 
tive has  developed  a  five-year  projection  from  which  we  can  predict  with  some 


*  A  prpparMl  statement,  accomnanled  by  a  detailed  statistical  appendix,  was  submitted 
to  the  Commission  In  advance  of  my  appearance. 
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measure  of  confidence  that  we  will  be  able  to  keep  abreast  of  our  caseload  with 
a  court  of  nine  active  judges. 

Exhibit  B  indicates  the  factors  upon  which  this  projection  is  based.  The  rate 
of  growth  derives  from  a  10  year  average,  which  we  believe  reflects  future 
expectations  more  accurately  than  does  the  atypically  large  rise  in  filings 
experienced  last  year.  Indeed,  we  attribute  this  explosion  in  filings,  in  large 
part,  to  the  conversion  from  a  master  calendar  to  an  individual  calendar  sys- 
tem in  the  Southern  District  of  New  York.  This  procedural  reform  sharply 
reduced  the  Southern  District's  backlog  by  over  3000  cases  and  thus  increased 
the  pool  of  cases  ripe  for  appeal.  Since  it  is  not  likely  that  this  phenomenon 
will  be  repeated,  we  expect  a  more  moderate  and  level  growth  in  filings  linked 
to  the  rate  of  increase  in  litigation  in  the  district  courts. 

Another  factor  to  note  is  an  expected  reduction  in  what  might  conveniently 
be  labelled  "judge-time"  through  our  Civil  Appeals  Management  Program.  By 
focusing  on  the  type  of  appeal  amenable  to  settlement — administrative  matters 
and  dollars  and  cents  litigation  between  private  parties — we  were  able  to  dis- 
cern the  percentage  of  filings  which  would  serve  as  a  reasonable  base  from 
which  to  calculate  settlement  potential.  The  settlement  rate  applied  was  some- 
what arbitrary  but,  from  the  remarkable  success  achieved  in  the  five-case 
experiment,  not  overly  optimistic.  I  should  add,  moreover,  that  this  rate  does 
not  reflect  the  savings  in  "judge-time"— I  should  really  say  "three  judge-time" 
— resulting  from  the  narrowing  of  issues,  another  purpose  of  the  pre-argument 
conference. 

A  third  important  element  in  our  projection  is  the  amount  of  participation 
from  senior  and  visiting  judges.  Although  we  are  still  hopeful  of  having  our 
full  complement  of  nine  active  judges  before  too  many  more  months  pass,  we 
see  no  reason  to  appreciably  reduce  the  contribution  of  our  seniors  or  our 
visiting  judges.  Certainly  the  recent  requests  for  senior  status  by  Judges 
Friendly  and  Hays  strengthens  this  resource.  In  this  regard,  I  would  also 
mention  the  possibility  of  developing  a  procedure  for  more  effective  utilization 
of  the  existing  pool  of  senior  circuit  and  district  judges  throughout  the  country." 
I  have  suggested  that  the  Chief  Justice  might,  for  instance,  establish  a  priority 
of  assignment  for  those  seniors  agreeable  to  visiting,  based  on  some  measures 
of  need — such  as  filings  per  active  judge.  Thus,  manpower  shortages  can  be 
relieved  on  a  less  costly,  less  permanent,  spot  basis,  rather  than  by  resorting 
to  the  expense  of  new  judgeships. 

It  is  important  to  observe  also  that  seniors  do  not  perform  many  functions 
of  active  judges.  For  example,  seniors  do  not  participate  in  the  decision  whether 
to  rehear  a  case  en  banc,  and  normally  do  not  sit  on  en  banc  panels.  Moreover, 
seniors  are  not  members  of  the  Circuit  Council  and  are  not  involved  in  count- 
less administrative  and  other  matters  which  require  the  circulation  of  intra- 
court  memoranda.  All  of  these  procedures  must  necessarily  become  more  un- 
wieldly  and  more  time-consuming  as  the  number  of  participants — the  number 
of  active  judges — increases.  Indeed,  a  manageable  number  is  imperative,  for 
instance,  if  the  circuit  council  is  to  fulfill  its  statutory  duty  to  insure  "the 
effective  and  expeditious  administration  of  the  business  of  the  courts  within 
its  circuit."'  within  the  past  year,  our  Circuit  Council  has  established  com- 
mittees to  consider  a  number  of  important  eireuitwide  problems  including  dis- 
parate sentencing  practices  in  the  district  courts,  the  quality  of  advocacy  in 
our  courts,  and  the  need  for  more  efficient  procedures  to  review  budgetary, 
personnel  and  other  administrative  support  matters.  Prompt  and  effective 
action  of  this  sort  becomes  increasingly  diflBcult  as  the  size  of  the  council 
expands.  At  the  same  time,  however,  and  this  is  equally  crucial,  senior  mem- 
bers of  the  court  remain  sufficiently  close  to  the  ideological  and  precedential 
evolution  of  the  circuit  to  avoid  disrupting  the  cohesion  and  coHegiality  essen- 
tial to  a  strong  appellate  court.  In  sum.  the  nuestion  we  face  is  not  whether 
only  nine  active  judges  shall  and  must  constitute  the  Court,  or  how  many 
judges  really  participate  in  the  work  of  our  Court,  or,  in  short,  whether  we 
are  truly  a  nine-judge  Court.  Rather,  the  appropriate  nuestion  is  h^ir  the 
judges  participate  in  the  Court's  business — to  what  degree  and  at  what  cost 
to  the  overall  functioning  of  the  Court. 


"The    Administrative    OfRcp    informs    mp    that    thpre   arp   46   senior   circuit    judges,    of 
whom  5  are  Inactive,  and  102  senior  district  judges  of  whom  19  are  inactive. 
•  28  U.S.C.   §  332. 
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I  hasten  to  add  at  this  juncture  that  it  is  hardly  a  religious  or  mystical 
belief  in  the  number  nine  which  has  prompted  the  Second  Circuit  to  firmly 
eschew  the  palliative  of  court  expansion.  I  have  already  alluded  to  the  inroads 
in  collegiality  and,  more  importantly,  the  additional  intra-circuit  conflicts,  as 
well  as  the  reduction  in  Council  effectiveness,  which  must  result  from  increas- 
ing the  size  of  the  court.  I  find,  moreover,  that  the  words  of  Mr.  Justice  Frank- 
furter eloquently  embody  the  philosophical  opposition  to  an  increase  in  judge- 
ships : 

The  business  of  courts,  particularly  of  the  federal  courts,  is  drastically 
unlike  the  business  of  factories.  The  function  and  role  of  the  federal  courts 
and  the  nature  of  their  judicial  process  involve  impalpable  factors,  subtle 
but  far-reaching,  which  cannot  be  satisfied  by  enlarging  the  judicial  plant 
...  In  the  farthest  reaches  of  the  problem  a  steady  increase  in  judges 
does  not  alleviate;  in  my  judgment,  it  is  bound  to  depreciate  the  quality 
of  the  federal  judiciary  and  thereby  adversely  affect  the  whole  system. 

[I]nflation  of  the  number  of  .  .  .  judges  .  .  .  will  result,  by  its  own 
Gresham's  law,  in  a  depreciation  of  the  judicial  currency  and  the  conse- 
quent impairment  of  the  prestige  and  of  the  efficacy  of  the  federal  courts.' 
I  stated  on  several  occasions,  indeed,  as  long  ago  as  1970  when,  as  President 
of  the  Institute  of  Judicial  Administration,  I  strongly  supported  the  utiliza- 
tion of  para-judges,*  that  simply  creating  more  judgeships  to  cope  with  in- 
creased court  business  is  a  long,  expensive,  frustrating,  and  often  inefficient 
procedure  for  reducing  court  congestion.  It  had  been  estimated  at  that  time 
that  it  cost  about  $250,000  to  make  a  single  federal  judge  operational.  Moreover, 
continuing  yearly  expenses  for  salary,  staff,  library  and  supporting  services 
were  calculated  at  approximately  $200,000  a  year.  Senators,  I  am  sure,  more 
than  most  individuals,  recognize  that  the  public,  displeased  with  rising  taxes 
and  higher  judicial  outlays,  is  going  to  balk  at  the  millions  required  to  build 
new  courthouses,  create  more  judgeships,  and  hire  the  supporting  personnel, 
if  we  attempt  to  solve  all  our  problems  by  simply  increasing  the  number  of 
judges.  It  is  like  adding  more  engineers  to  a  railroad  still  operating  with 
steam  instead  of  diesel  engines. 

Accordingly,  before  we  resort  to  the  drastic  remedy  of  increased  judgeships, 
we  prefer  to  consider  far  less  costly  mechanism  of  Improving  the  support  per- 
sonnel. This  can  be  done  in  a  number  of  ways.  We  can,  for  example,  increase 
the  complement  of  law  clerks  per  circuit  judge  from  two  to  three.  Having  had 
three  clerks  myself  this  year,  as  Chief  Judge,  I  can  personally  testify  to  the 
not  insubstantial  aid,  both  in  my  judicial  and  administrative  duties,  provided 
by  an  additional  clerk.  Similar  benefits  would  accrue  from  additions  to  the 
secretarial  staff  and,  in  diminishing  degree,  from  simply  modernizing  the  office 
equipment  available  to  the  judges.  The  overriding  consideration  is  to  maximize 
"judge-time"  devoted  to  the  decisional  phases  of  the  appellate  process  by  re- 
ducing the  time  drain  caused  by  the  various  administrative  tasks  and  other 
peripheral  matters  which  are  a  part  of  the  judge's  life. 

Improvement  of  the  court's  central  administrative  staff,  in  addition  to  the 
staff  of  the  individual  judge,  represents  another  approach  to  the  same  goal. 
Use  of  a  staff  counsel  in  the  context  of  our  Civil  Appeals  Management  Program 
is  one  illustration  of  savings  in  "judge-time"  which  can  be  effected  in  this 
manner.  In  addition,  our  Circuit  Executive  is  currently  exploring  the  feasibili/y 
of  a  procedure  whereby  relatively  incidental  procedural  motions,  such  as  those 
seeking  permission  to  increase  the  size  of  briefs  or  to  extend  the  time  for 
filing,  would  be  referred  initially  to  permanent,  high  level  staff  personnel.  Al- 
though their  decision  would  be  siibject  to  review  by  the  judges,  it  is  estimated 
that,  in  light  of  the  approximately  2300  procedural  motions  decided  annually, 
a  savings  of  even  five  minutes  per  motion  would  produce  a  total  savings  in 
"judge-time"  of  almost  200  hour.s — or.  about  14%  of  the  35  weeks  which  your 
Subcommittee  has  computed  to  be  available  to  each  judge  for  opinion  writing. 
T  have  hardly  exhausted  the  range  of  possibilities  for  administrative  reform. 
But.  T  believe  my  point  has  been  made.  Before  the  Second  Circuit  multiplies 
its  active  judges,  it  prefers  to  modernize.  Before  we  adopt  a  costly  expansion 
program,  at  the  price  perhaps  of  both  quality  and  efficiency,  let  us  be  sure  that 


■>  Liimhermen's    Mut.    Cas.    Co.    v.    Elbert,    348    U.S.    48.    59    fl954)     (Frankfurter.    J. 
conoiirrinpK 

'Kaufman.  Judicial  Crisis,  Court  Delay  and  the  Para-Judge,  54  Judicature  145  (1970). 
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the  existing  plant  is  fully  utilized ;  that  we  have  achieved  maximum  resource 
productivity. 

Now  to  turn  to  the  hard  question  Senator  Burdick  posed  in  his  letter  of 
March  25.  You  have  asked  me  to  estimate  the  workload  which  can  be  borne  by 
a  circuit  judge.  I  can  only  respond,  in  the  end,  by  citing  the  statistical  anomaly 
that  marks  the  Second  Circuit.  For  fiscal  year  1973,  the  Second  Circuit  had 
approximately  the  third  highest  number  of  terminations  per  active  judgeship 
but,  at  the  same  time,  the  speediest  disposition  rate  in  the  country.  Why  this 
success?  Some  will  say  it  is  attributable  to  our  supply  of  senior  judges,  though 
that  analysis  totally  ignores  our  active  judgeship  vacancy  factor  and,  I  believe, 
is  more  apparent  than  it  is  real.  Perhaps  it  is  due  to  our  procedural  innova- 
tions— the  expediting  of  criminal  appeals  or  the  decision-in-open-court  device 
and  the  other  large  and  small  things  which  we  do  to  move  cases.  Or,  and  on 
this  your  statistics  would  be  more  precise  than  I  can  be,  each  active  judge  in 
this  Circuit  participates  in  more  appeals.  Your  question,  I  am  afraid,  is  not 
amenable  to  an  exact,  quantifiable  answer.  I  hope,  however,  that  I  have  at  least 
charted  the  course  toward  reaching  a  solution. 

Appendix  to  Statement  of  Irving  R.  Kaufman,  Chief  Judge, 
U.S.  CouBT  OF  Appeals,  Second  Circuit 

EXHIBIT  A 

CASE  PARTICIPATION  IN  THE  2D  CIRCUIT 

IFiscal  year  1970-73,  in  percent] 

Active  Senior  Visiting 

judges  judges  judges 

Fiscal  year: 

1970... 

1971 

1972 

1973 

I  Note  that  the  decrease  in  active  judge  participation  and  the  coincident  increase  in  senior  judge  participation  occurred 
during  the  period  of  a  vacancy  on  the  court,  which  commenced  in  November  1971. 

CASE  PARTICIPATION— NATIONAL  AVERAGE 
[Fiscal  year  1970-73,  in  percent] 

Active  Senior  Visiting 

judges  judges  judges 

Fiscal  year: 

1970 

1971 

1972 

1973 


84.0 

1.8 

14.2 

81.5 

4.4 

14.2 

»66.6 

124.6 

8.8 

167.3 

'23.8 

8.9 

82.4 

8.6 

9.0 

79.9 

9.5 

10.6 

75.7 

13.4 

10.8 

74.1 

12.3 

13.6 
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EXHIBIT  B 

COMPARISON  OF  METHOD  OF  TERMINATIONS 

(Between  fiscal  year  1973  and  fiscal  year  1978  (projected)] 


Fiscal  year  1973 


Fiscal  year  1978 


Number 

Percent 

Number 

Percent 

1,462  ... 

12.150 

227 
419 
75 
208 
136 

15.3 

28.7 

5.1 

14.2 

9.3 

2.4 

329 
776 
215 
305 
256 
52 

15.3 
36.1 

'10.0 
14.2 

<  11.9 

35 

2.4 

Total  terminations 

Terminations  without  briefs  or  oral  argument: 

Consolidations 

Dismissals  2... 

By  clerk... 

Upon  motion 

By  consent 

Other 

Total. 

Terminations  after  hearing  or  submission: 

Signed  opinions 

Per  curiam 

Without  written  opinion 

Totals , 

Opinions  by  active  judge: 

Total  signed  opinions 

Active  judges'  contribution  to  signed  opinions 

Active  judges'  signed  opinions 264 

Number  of  active  judges 8 

Average  signed  opinion  per  active  judge 33 

Per  curiam 80 

Active  judges'  contribution  to  per  curiams 

Active  judges'  per  curiams 58 

Number  of  active  judges 8 

Average  per  curiam  per  active  judge. 7 


681 

46.6 

1,157 

53.8 

367  .... 

80  .... 

334  .... 

467 

99 

427 

781 
367  .... 

53.4 

993 

467 

46.2 

72 


72 


72 

336 

9 

37 

99 

72 

72 

9 

8 


1  The  2d  circuit  proposes  to  terminate  at  least  as  many  cases  as  are  filed  in  a  given  year.  The  projection  of  filings  and 
terminations  for  fiscal  year  1978  derives  from  a  10-year  average  filing  increase  of  approximately  100  cases  per  year.  The 
total  filings  expected  for  fiscal  year  1974  is  1,750.  To  this  is  added  100  cases  for  each  succeeding  year  to  1978,  or  400  cases, 
resulting  in  the  projected  total  of  2,150  filings. 

2  The  419  dismissals  comprehends  those  included  in  the  administrative  office  publication  "Appeals  Decisions  and 
Opinions  for  1972  and  1973"  under  the  following  2  categories: 

Terminations  without  court  action,  dismissals  and  others 154 

Cases  decided  without  oral  argument,  no  briefs 265 

Total 419 

3  Expeditious  movement  of  the  cases  and  better  calendar  control  under  the  civil  appeals  management  program  accounts 
for  the  projected  higher  percentage  of  dismissals  by  clerk. 

*  For  fiscal  year  1978,  a  step-up  in  the  rate  of  settlement  has  been  forecast  because  of  the  existence  of  the  settlement 
mechanism  under  the  civil  appeals  management  program.  The  settlement  projection  was  developed  as  follows: 


Fiscal  year  1973 


Fiscal  year  1978 


Number 


Percent 


Number 


Percent 


Total  filings. 1,709 

Amenable  to  settlement  (these  include  private 

civil  appeals,  exclusive  of  prisoner  and  civil 

rights    matters,    administrative    appeals,    and 

bankruptcy  appeals) 686 

Number  of  consent  dismissals 136 

Settlement  rate  (cases  amenable  to  settlement 

divided  by  actual  consents) 


2,150 


40 


860 
256 


70 


19.8 


29.8 


« In  the  administrative  office  report  "Appeals  Decisions  and  Opinions"  for  1972  and  1973  the  number  of  terminations 
after  hearing  and  submissions  is  shown  as  804.  However,  more  recent  figures  compiled  for  Senator  Burdick  show  the> 
accurate  number  to  be  the  781  figure  used  here.  The  difference  of  23  cases  is  shown  as  "Other"  under  the  heading  of 
"Terminations  without  briefs  or  submissions."  Also  included  in  the  "Other"  category  is  the  difference  between  the  1,450 
cases  shown  as  terminated  in  "Appeals  and  Decisions"  and  the  1,462  cases  officially  reported  as  terminated. 
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EXHIBIT  C 

CIRCUIT  COMPARISON  SIGNED  OPINIONS  PER  ACTIVE  JUDGE 

[Fiscal  year  1972-731 


1972 

1973 

1972 

1973 

Circuit: 

Circuit: 

1               

36 

33 

7 

28 

28 

2      

35 

33 

8 

25 

25 

3 

31 

25 

9- 

24 

25 

4            

23 

24 

10.. 

38 

37 

5 

40 

44 

D.C 

16 

16 

6 

22 

20 

exhibit  d 
Skcond  Cibcuit  Plan  to  Expedite  the  Pbocessinq  of  Criminal,  Appeals 

(promulgated  December  7,  1971) 

In  response  to  the  resolution  of  the  Judicial  Conference  of  the  United  States 
adopted  on  October  29,  1971,  the  United  States  Court  of  Appeals  for  the  Second 
Circuit  has  adopted  the  following  plan  to  expedite  the  processing  of  criminal 
appeals,  said  plan  to  have  the  force  and  effect  of  a  local  rule  adopted  pursuant 
to  Rule  47  of  the  Federal  Rules  of  Appellate  Procedure. 

1.  At  the  time  of  sentencing  of  any  defendant  found  guilty  after  trial,  the 
district  judge  shall  complete  and  transmit  to  the  Chief  Judge  of  the  Court  of 
Appeals  a  form  (in  the  form  attached  hereto  as  Form  A,  with  such  changes  as 
the  Chief  Judge  of  this  Court  may  from  time  to  time  direct),  detailing  infor- 
mation needed  for  the  pPompt  disposition  of  an  appeal.  If  at  the  time  of 
sentencing  of  any  such  defendant  the  district  judge  is  given  any  indication  by 
the  defendant,  his  attorney  or  the  record  before  him  that  the  defendant,  his 
attorney  or  the  record  before  him  that  the  defendant  may  be  indigent,  then, 
whether  trial  counsel  was  previously  retained  or  appointed,  the  district  judge 
shall : 

(a)  make  a  finding,  to  be  shown  in  the  appropriate  place  of  Form  A, 
whether  defendant  should  have  counsel  appointed  on  appeal  pursuant  to 
the  Criminal  Justice  Act,  and 

(b)  make  a  finding,  also  to  be  shown  in  the  appropriate  place  on  Form 
A,  whether  the  minutes  of  the  trial,  and  of  any  proceedings  preliminary 
thereto,  or  such  portions  thereof  as  may  be  needed  for  the  proper  dispo- 
sition of  the  appeal,  should  be  transcribed  at  the  expense  of  the  United 
States  pursuant  to  the  Criminal  Justice  Act,  and  is  so,  enter  an  appropriate 
order  to  that  effect  unless  this  has  already  been  done.  In  any  case  where 
a  full  transcript  is  not  already  available,  the  district  judge  shall  encourage 
counsel  to  agree  to  dispense  with  the  transcription  of  material  not  neces- 
sary for  proper  disposition  of  an  appeal. 

2.  The  Clerks  of  the  District  Courts  shall  transmit  forthwith  copies  of  notices 
of  appeal  in  all  criminal  eases  to  the  Clerk  of  the  Court  of  Appeals,  who  shall 
promptly  enter  the  appeal  upon  the  appropriate  records  of  this  Court. 

3.  Whenever  an  appeal  has  been  taken  in  a  criminal  case  and  transcription 
of  the  minutes  (or  a  portion  thereof)  has  been  ordered,  the  Chief  Court 
Reporter  from  each  district  within  the  Circuit  shall  notify  the  Chief  Judge  of 
this  Court,  on  a  form  to  be  provided  for  this  purpose,  of  the  date  on  which 
the  minutes  for  each  criminal  trial  have  been  transcribed. 

4.  As  soon  as  practicable  after  the  filing  of  a  notice  of  appeal  in  a  criminal 
case,  a  judge  of  this  Court  shall  issue  an  order  (scheduling  order)  setting 
forth,  as  hereafter  described,  the  dates  on  or  before  which  the  record  on  appeal 
shall  be  docketed,  the  brief  and  appendix  of  appellant  shall  be  filed,  and  the 
brief  of  the  United  States  shall  be  filed,  designating  the  week  during  which 
argument  of  the  appeal  shall  be  heard,  and  making  such  other  provisions  as 
justice  may  require.  The  scheduling  order  may  provide  that  the  Clerk  shall 
dismiss  the  appeal  upon  default  of  the  appellant  with  respect  to  any  of  the 
provisions  of  the  scheduling  order  calling  for  action  on  his  part. 

a.  Docketing  of  the  record.  The  scheduling  order  shall  provide  that  the 
record  on  appeal  be  docketed  as  early  within  40  days  after  filing  of  the 
notice  of  appeal  as  possible. 
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(1)  If  the  minutes  have  been  transcribed  at  the  time  the  notice  of 
appeal  is  filed,  the  order  shall  provide  that  the  record  be  docketed 
within  10  days  after  the  date  of  the  scheduling  order. 

(2)  If  the  minutes  have  not  been  transcribed  at  the  time  the  notice 
of  appeal  is  filed,  the  order  shall  provide  that  the  record  be  docketed 
within  10  days  after  the  transcript  is  complete,  but  not  later  than 
40  days  after  the  notice  of  appeal  is  filed.  If,  at  that  time  the  tran- 
script is  still  incomplete,  a  partial  record  shall  be  docketed  which 
shall  be  supplemented  when  the  transcript  is  complete. 

b.  Appellanfs  brief  and  appendix.  The  scheduling  order  shall  provide 
that  the  brief  and  appendix  of  appellant  be  filed  not  later  than  30  days 
after  the  date  on  which  the  record  on  appeal  is  to  be  docketed  unless  for 
good  cause  shown  it  appears  a  longer  or  shorter  period  should  be  set.  This 
provision  does  not  effect  appellant's  right  to  file  a  deferred  appendix  as 
provided  by  F.R.A.P.  30(c)  and  §  30(1)  of  the  Rules  of  this  Ckjurt. 

c.  Appellee's  brief.  The  scheduling  order  shall  provide  that  appellee's 
brief  shall  be  filed  not  later  than  30  days  after  the  date  on  which  appellant's 
brief  and  appendix  is  to  be  filed,  unless  for  good  cause  shown  it  appears 
a  longer  or  shorter  period  should  be  set. 

d.  Reply  brief.  The  scheduling  order  need  not  provide  any  time  for  the 
filing  of  a  reply  brief.  Such  a  brief  may  be  filed  within  the  time  provided 
by  F.R.A.P.  31  or  with  the  permission  of  the  panel  hearing  the  appeal  or 
the  judge  in  charge  of  administrative  matters  for  such  panel. 

e.  ArQwment  of  the  appeal.  Argument  of  the  appeal  shall  be  heard  as 
soon  after  the  filing  of  appellant's  brief  as  practicable.  The  argument  of 
criminal  appeals  shall  be  preferred  over  other  cases,  except  those  entitled 
to  a  preference  by  statute  or  order,  having  regard,  however,  to  the  desir- 
ability of  a  proper  distribution  of  such  appeals  among  various  panels. 

5.  At  the  time  a  scheduling  order  is  entered,  or  at  any  other  time,  the  judge 
who  signed  such  order  or,  if  he  is  unavailable,  any  other  judge  of  this  Court, 
may  enter  any  other  orders  desirable  to  assure  the  prompt  disposition  of  the 
appeal.  Such  orders  may  include,  but  are  not  limited  to,  orders  appointing 
counsel  on  appeal  pursuant  to  the  Criminal  Justice  Act,  authorizing  transcrip- 
tion of  the  minutes  at  the  expense  of  the  United  States  pursuant  to  the  Criminal 
Justice  Act,  requiring  attorneys  for  co-appellants  to  share  a  copy  of  the 
transcript,  and  instructing  the  Clerk  to  permit  counsel  to  remove  and  examine 
the  oflBcial  copy  of  the  record  for  such  periods  as  are  necessary. 

6.  It  is  the  policy  of  this  Circuit  that,  in  the  absence  of  good  cause  shown, 
counsel  appointed  under  the  Criminal  Justice  Act  for  the  trial  shall  be  continued 
on  appeal.  When  new  counsel  is  retained  on  appeal,  whether  trial  counsel  was 
retained  or  appointed  in  the  district  court,  he  must  promptly  file  a  substitution 
of  counsel  form  endorsed  by  the  defendant  and  the  previous  counsel  of  record. 
In  all  cases  when  trial  counsel,  whether  retained  or  appointed,  wishes  to  be 
relieved  as  counsel  on  appeal,  he  must  move  pursuant  to  §4(b)  of  the  Rules 
of  this  Court  to  be  relieved.  A  motion  to  be  relieved  as  counsel  on  appeal 
should  be  made,  if  possible,  within  10  days  after  filing  of  a  notice  of  appeal,  and 
must  be  made  not  later  than  7  days  after  the  entry  of  a  scheduling  order  if 
made  on  grounds  reasonably  apparent  by  that  time,  unless  exceptional  circum- 
stances excusing  the  delay  are  shown. 

7.  Motions  for  an  extension  of  time  to  file  a  brief  or  appendix  should  be 
made  whenever  possible  not  less  than  7  days  before  the  date  set  for  filing  of  the 
brief  or  appendix.  Motions  not  so  made  will  ordinarily  be  denied,  unless  the 
grounds  were  not  theretofore  apparent  or  other  exceptional  circumstances  are 
present.  Such  motions  will  ordinarily  be  referred  to  the  judge  who  signed  the 
order  fixing  the  date  sought  to  be  extended. 

8.  "When  an  appeal  from  a  criminal  conviction  is  aflBrmed  in  open  court,  the 
mandate  shall  issue  forthwith  unless  the  court  shall  otherwise  direct.  Tn  all 
other  criminal  appeals,  the  panel  shall  consider  the  desirabilitv  of  providing 
for  issuance  of  the  mandate  at  a  date  earlier  than  provided  by  F.R.A.P.  41(a). 

By  Order  of  the  Court. 

Henry  J.  FIiiexdly. 

Chief  Judffe. 
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EXHIBIT  E 

U.S.  COUBT  OF  ApPELALS  FOB  THE  SECOND  ClBCinT 

CIVIL  APPEALS   MANAGEMENT  PLAN 

The  United  States  Court  of  Appeals  for  the  Second  Circuit  has  adopted  the 
following  plan  to  expedite  the  processing  of  civil  appeals,  said  plan  to  have  the 
force  and  effect  of  a  local  rule  adopted  pursuant  to  Rule  47  of  the  Federal 
Rules  of  Appellate  Procedure. 

1.  Notice  of  a/ppeal,  transmission  of  copy,  and,  entry  by  court  of  appeals 

Upon  the  filing  of  a  notice  of  appeal  in  a  civil  case,  the  clerk  of  the  district 
court  shall  forthwith  transmit  a  copy  of  the  notice  of  appeal  to  the  Clerk  of 
the  Court  of  Appeals,  who  shall  promptly  enter  the  appeal  upon  the  appropriate 
records  of  the  Court  of  Apeals. 

2.  Appointment  of  counsel  for  indigent,  advice  by  district  court  judge 

If  the  appeal  is  in  an  action  in  which  the  appellant  may  be  entitled  to  the 
discretionary  appointment  of  counsel  under  18  U.S.C.  §  3006(A)  (g)  but  has 
that  he  may  be  indigent,  the  judge  who  heard  the  case  shall  advise  the  Clerk 
not  had  such  counsel  in  the  district  court  and  there  has  been  any  indication 
of  the  Court  of  Appeals  whether  in  his  judgment  such  appointment  would  be 
in  the  interests  of  justice. 

3.  Docketing  the  appeal;  filing  pre-argument  statement ;  ordering  transcript 
Within  ten  days  after  filing  the  notice  of  appeal,  the  appellant  shall  cause 

the  appeal  to  be  docketed  by  taking  the  following  actions  : 

(a)  filing  with  the  Clerk  of  the  Court  of  Appeals  and  serving  on  other 
parties  a  pre-argument  (in  the  form  attached  hereto  as  Form  C  with  such 
changes  as  the  Chief  Judge  of  this  Court  may  from  time  to  time  direct) 
detailing  information  needed  for  the  prompt  disposition  of  an  appeal ; 

(b)  ordering  from  the  court  reporter  on  a  form  to  be  provided  by  the 
Clerk  of  the  Court  of  Appeals  (Form  D),  a  transcript  of  the  proceedings  pur- 
suant to  FRAP  10(b).  If  desirable  the  transcript  production  schedule  and  the 
portions  of  the  proceedings  to  be  transcribed  shall  be  subject  to  determination 
at  the  pre-argument  conference,  if  one  should  be  held,  unless  the  appellant 
directs  the  court  reporter  to  begin  transcribing  the  proceedings  immediately ; 

(c)  certifying  that  satisfactory  arrangements  have  been  or  will  be  made  with 
the  court  reporter  for  payment  of  the  cost  of  the  transcript ; 

(d)  paying  the  docket  fee  fixed  by  the  Judicial  Conference  of  the  United 
States  pursuant  to  28  U.S.C.  1913  (except  when  the  appellant  is  authorized  to 
prosecute  the  appeal  without  payment  of  fees). 

4.  Scheduling  order;  contents 

(a)  In  all  civil  appeals  the  staff  counsel  of  the  Court  of  Appeals  shall  issue 
a  scheduling  order  as  soon  as  practicable  after  the  pre-argument  statement 
has  been  filed  unless  a  pre-argument  conference  has  been  directed  in  which  event 
the  scheduling  order  may  be  deferred  until  the  time  of  the  conference  in  which 
case  the  scheduling  order  may  be  entered  as  part  of  the  pre-argument  con- 
ference order. 

(b)  The  scheduling  order  shall  set  forth  the  dates  on  or  before  which  the 
record  on  appeal,  the  brief  and  appendix  of  the  appellant,  and  the  brief  of  the 
appellee  shall  be  filed  and  also  shall  designate  the  week  during  which  argument 
of  the  appeal  shall  be  ready  to  be  heard. 

5.  Pre-argument  conference ;  pre-argument  conference  order 

(a)  In  cases  where  he  may  deem  this  desirable,  the  staff  counsel  may  direct 
the  attorneys  to  attend  a  pre-argument  conference  to  be  held  as  soon  as  prac- 
ticable before  him  or  a  judge  designated  by  the  Chief  Judge  to  consider  the 
possibility  of  settlement,  the  simplification  of  the  issues,  and  any  other  matters 
which  the  staff  counsel  determines  may  aid  in  the  handling  or  the  disposition 
of  the  proceeding. 
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(b)  At  the  conclusion  of  the  conference  the  staff  counsel  shall  enter  a  pre- 
argument  conference  order  which  shall  control  the  subsequent  course  of  the 
proceeding. 

6.  District  court  extension  of  time;  notification  by  clerk 

In  the  event  the  district  court  grants  an  extension  of  time  for  transmitting 
the  record  pursuant  to  FRAP  11(d),  the  clerk  of  the  district  court  shall 
promptly  notify  the  Clerk  of  the  Court  of  Appeals  to  that  effect. 

7.  Non-compliance  sanctions 

(a)  If  the  appellant  has  not  taken  each  of  the  actions  set  forth  in  paragraph 
3  of  this  Plan  within  the  time  therein  specified,  the  appeal  may  be  dismissed 
by  the  Clerk  without  further  notice. 

(b)  With  respect  to  docketed  appeals  in  which  a  scheduling  order  has  been 
entered,  the  Clerk  shall  dismiss  the  appeal  upon  default  of  the  appellant  re- 
garding any  provision  of  the  schedule  calling  for  action  on  his  part,  unless 
extended  by  the  Court.  An  appellee  who  fails  to  file  his  brief  within  the  time 
limited  by  a  scheduling  order  or.  if  the  time  has  been  extended  as  provided 
by  paragraphs  6  or  8,  within  the  time  as  so  extended,  will  be  subjected  to  such 
sanctions  as  the  Court  may  deem  appropriate,  including  those  provided  in 
FRAP  31(c)  or  FRAP  39(a)  or  Rule  38  of  the  Local  Rules  of  this  Court 
supplementing  FRAP  or  the  imposition  of  a  fine. 

(c)  In  the  event  of  default  in  any  action  required  by  a  pre-argument  con- 
ference order  not  the  subject  of  the  scheduling  order,  the  Clerk  shall  issue  a 
notice  to  the  appellant  that  the  appeal  will  be  dismissed  unless,  within  ten 
days  thereafter,  the  appellant  shall  file  an  affidavit  showing  good  cause  for 
the  default  and  indicating  when  the  required  action  will  be  taken.  The  staff 
counsel  shall  thereupon  prepare  a  recommendation  on  the  basis  of  which  the 
Chief  Judge  or  any  other  judge  of  this  Court  designated  by  him  shall  take 
appropriate  action. 

8.  Motions 

Motions  for  leave  to  file  oversized  briefs,  to  postpone  the  date  on  which 
briefs  are  required  to  be  filed,  or  to  alter  the  date  on  which  argument  is  to 
be  heard,  shall  be  accompanied  by  an  aflSdavit  or  other  statement  and  shall  be 
made  not  later  than  two  weeks  before  the  brief  is  due  or  the  argument  is 
scheduled  unless  exceptional  circumstances  exist.  Motions  not  conforming  to 
this  requirement  will  be  denied.  Motions  to  alter  the  date  of  arguments  placed 
on  the  calendar  are  not  viewed  with  favor  and  will  be  granted  only  under 
extraordinary  circumstances. 

9.  Submission  on  briefs;  assignment  to  panel 

When  the  parties  agree  to  submit  the  appeal  on  hriefs,  they  shall  promptly 
notify  the  Clerk,  who  will  cause  the  appeal  to  be  assigned  to  the  first  panel 
available  after  the  time  fixed  for  the  filing  of  all  briefs. 

11.  Effective  date 

The  foregoing  Civil  Appeals  Management  Program  shall  be  applicable  to  all 
civil  appeals  to  the  Court  of  Appeals  from  the  district  courts  in  the  Second 
Circuit,  in  which  the  Notice  of  Appeal  is  filed  on  or  after  April  15,  1974. 

By  Order  of  the  Court, 

Chief  Judge. 
April ,  1974. 
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U.S.  CouET  OF  Appeals,  Second  Cibcuit, 

New  York,  N.Y.,  March  21,  1974. 

Hon.  QUENTIN  N.  BUEDICK, 

U.IS.  Senate,  Committee  on  the  Judiciary,  Subcommittee  on  Improvements  in 
Judicial  Machinery,  Washington,  D.C. 
Deab  Senatob  Bubdick  :  In  reply  to  your  letter  of  February  27,  I  have  sum- 
marized below  the  procedures  employed  in  the  Second  Circuit  Court  of  Appeals 
for  screening,  hearing  and  submission  of  cases.  I  have  also  enclosed  a  statistical 
report,  which  I  hope  you  will  find  useful,  together  with  copies  of  the  Court's 
calendars  for  fiscal  year  1973  and  a  copy  of  our  local  rules  of  Court. 

scbeening 

No  screening  mechanism  has  been  established  to  deny  counsel  the  opportunity 
to  argue  his  appeal  in  open  court.  A  modicum  of  screening  is  employed  in 
connection  with  pro  se  matters.  All  pro  se  applications  receive  a  preliminary 
review  by  the  Court  to  separate  the  patently  frivolous  from  those  which  require 
the  assignment  of  counsel  and  hearing  for  proper  disposition.  The  Court  is 
assisted  in  this  limited  screening  process  by  two  staff  attorneys  who  carefully 
examine  and  investigate  each  pro  se  application. 

HEABIN6 

Unless  counsel  moves  to  submit  the  appeal  on  briefs,  all  cases  are  set  down 
for  oral  argument.  In  all  criminal  appeals,  a  scheduling  order  is  prepared  by 
the  Court  shortly  after  the  notice  of  appeal  is  filed.  This  order  fixes  the  date 
when  the  record  and  briefs  are  due  and  establishes  the  date  of  oral  argument. 
The  progress  of  the  appeal  is  closely  monitored  thereafter  to  insure  compliance 
with  the  scheduling  order.  In  the  near  future,  this  scheduling  procedure  will  be 
utilized  for  all  civil  appeals  as  well.  During  fiscal  year  1973  criminal  appeals 
were  heard  within  six  days  and  civil  appeals  within  27  days  of  the  filing  of 
the  last  brief. 

Calendars  of  cases  to  be  argued  are  prepared  three  to  five  weeks  in  advance. 
To  maintain  our  record  of  prompt  disposition  in  the  face  of  a  rising  level  of 
filings,  the  number  of  cases  placed  on  the  weekly  calendar  was  increased  from 
an  average  of  20  to  approximately  24,  beginning  with  the  week  of  November 
5,  1973. 

SUBMISSION 

Counsel  who  wish  to  submit  their  cases  on  the  briefs  usually  make  application 
in  open  court  on  the  date  set  for  argument.  During  fiscal  year  1973  only  8% 
of  the  cases  terminated  with  active  participation  of  the  Court  were  submitted 
on  briefs.  The  remaining  92%  were  heard  in  open  court. 
Sincerely, 

Ikvinq  R.  Kaufman, 

Chief  Judge. 
Enclosures. 

Re  Notice  to  the  Bar  Concerning  Oral  Argument  in  the  Second  Circuit. 

In  allowing  oral  argument  on  appeal,  the  Second  Circuit  has  refrained  thus 
far  from  following  the  growing  tendency  in  other  circuits  to  adopt  some 
mechanism  to  screen  out  appeals  which  are  frivolous  or  insubstantial.  Although 
the  tradition  of  oral  argument  has  been  preserved  in  this  Circuit,  the  demands 
of  an  expanding  caseload  require  the  Court  to  be  ever  conscious  of  the  need  to 
utilize  judicial  time  effectively.  Accordingly,  where  appropriate,  the  Court  will 
announce  decisions  directly  from  the  bench  after  conclusion  of  argument. 

Counsel  should  be  advised  that  in  each  case  before  this  Court,  the  judges  on 
the  panel  read  the  briefs  thoroughly  and  examine  all  relevant  papers  in  advance 
of  oral  argument.  Disposition  is  made  from  the  bench  only  where  the  decision  is 
unanimous  and  each  judge  believes  that  no  jurisprudential  purpose  would  be 
served  by  a  written  opinion. 
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STATEMENT  OF  IRVING  R.  KAUFMAN,  CHIEF  JUDGE,  U.S.  COURT 

OF  APPEALS,  SECOND  CIRCUIT 

Judge  Kaufman.  I  would  like  to  express  my  gratitude  to  both 
you  and  Mr,  Westphal  for  the  opportunity  to  appear  here  this 
morning.  I  had  been  scheduled  for  April  23,  and  Mr.  Westphal 
was  good  enough  to  arrange  mattei-s  so  that  I  could  be  here  this  morn- 
ing. I  must  also  thank  Judge  Coffin  for  permitting  me  to  testify  before 
he  does. 

Because  you  have  already  placed  my  prepared  statement  in  the 
record,  and  because  your  time  is  limited,  I  will  skip  various  por- 
tions of  that  statement  in  my  oral  testimony.  I  think  I  understand 
what  you  want,  Senator,  what  the  committee  wants,  and  what  Mr. 
Westphal  wants. 

I  should  reiterate  at  the  outset  that  the  Second  Circuit  does  not 
at  this  time  favor  even  the  qualified  court  expansion  provided  by 
S.  2991,  which  is  now  pending  before  you.  In  my  letter  of  March 
18  to  you,  Mr.  Chairman,  I  stated,  on  behalf  of  our  Circuit  Coun- 
cil, that  in  light  of  our  record  of  achievement,  and  our  procedural 
innovations,  we  do  not  anticipate  a  need  for  additional  judgeships 
for  the  Second  Circuit  in  the  foreseeable  future. 

I  understand  that  your  committee,  however,  wants  some  infor- 
mation concerning  our  experience  with  our  caseload,  and  so  I  am 
happy  to  offer  it  to  you  for  whatever  it  may  be  worth. 

I  hasten  to  add  a  preliminary  note  of  caution,  and  as  I  do  so,  I 
am  happy  to  see  some  of  my  colleagues  from  the  other  circuits  here. 
As  you  indicated  this  morning,  no  circuit  can  serve  as  a  paradigm 
for  all  circuits.  In  light  of  the  diveree  characteristics  which  mark 
our  11  eleven  circuit  courts,  procedures  which  have  been  successful 
in  the  Second  Circuit  may  not  be  suitable  for  implementation  else- 
where. 

Accordingly,  I  shall  not  be  so  presumptuous  as  to  suggest  that 
what  is  right  for  the  Second  Circuit  is  necessarily  right  for  the 
country. 

The  Court  of  Appeals  for  the  Second  Circuit  has  not  been  im- 
mune from  the  remarkable  growth  that  has  marked  the  increase  in 
filings  in  the  other  circuits.  We  have,  however,  been  very  fortunate 
in  facing  up  to  our  docket  expansion  and  in  doing  something  about 
expediting  dispositions.  For  instance,  the  median  elapsed  time  for 
all  cases  from  the  filing  of  a  complete  record  to  the  date  of  dispo- 
sition dropped  from  6.3  months  in  1966  to  4.8  months  in  1973,  plac- 
ing this  Circuit,  I  believe,  second  in  the  nation  when  the  national 
median  in  1973  was  6.4  months. 

Indeed,  when  we  consider  the  average  time  from  filing  of  notice 
of  appeal  to  disposition,  the  Second  Circuit  led  the  Nation  in  1973, 
requiring  an  average  of  220  days  to  complete  the  appellate  process. 
I  get  that  statistic  from  your  committee's  Exhibit  B  which  Mr. 
Westphal  was  kind  enough  to  send  to  us.  I  emphasize  also  that  ouf 
median  elapsed  time  between  the  filing  of  the  criminal  appeal 
record  and  disposition  is  only  114  days,  a  rate  made  possible  in 
large  part  by  the  mere  6  days  from  the  filing  of  the  final  brief  to 
argument  of  the  criminal  appeal. 
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Furthermore,  during  fiscal  year  1973,  as  you  know,  only  three 
cases  were  under  advisement  for  more  than  3  months,  well  under 
the  national  average  of  37  such  cases. 

There  has  been  some  discussion  about  the  use  of  our  senior  judges. 
I  suggest  that  their  contribution  has  been  important,  but  it  should 
not  be  overestimated.  It  is  critical  to  recall  that  throughout  this  2 
year  period — that  is,  from  November  1971  when  Judge  Smith  of 
Connecticut  took  senior  status  until  the  present  day^ — the  Second 
Circuit  has  been  operating  under  the  unconscionable  strain  of  one 
vacancy  on  its  nine- judge  court,  this  giving  us  eight,  instead  of  the 
nine,  active  judges  to  which  the  Circuit  is  entitled. 

It  is  interesting  to  note,  therefore,  that  in  fiscal  year  1971,  the 
last  full  year  in  which  the  court  had  nine  active  judges,  when  both 
the  total  number  of  terminations  and  signed  opinions  were  greater 
than  in  fiscal  year  1973,  our  percentage  utilization  of  senior  and 
visiting  judges  was  far  lower  than  it  is  today.  The  point  that  I 
desire  to  make  here  is  that,  while  there  was  an  increase  in  the  con- 
tributions of  the  senior  judges,  it  occurred  because  Judge  Smith, 
who  had  been  an  active  judge  until  November  of  1971,  switched 
his  status  to  that  of  a  senior  judge,  and  there  was  no  active  judge 
to  replace  him.  The  increase  in  the  activity  of  senior  judges  resulted 
because  Judge  Smith  had  simply  changed  his  hat. 

If  we  had  had  an  increase,  and  if  we  had  had  a  replacement 
fairly  promptly,  I  dare  say  that  the  contribution  of  senior  judges 
would  not  have  been  as  extensive,  although  it  would  have  been  very 
substantial. 

The  primary  procedural  response  by  Federal  appellate  courts 
to  the  explosion  of  litigation  has  been  the  adoption  of  some  form 
of  screening  device  to  selectively  eliminate  oral  argument.  I  am  not 
critical  of  the  other  circuits  for  having  done  this,  but  the  Second 
Circuit  remains  opposed  to  even  a  partial  abolition  of  this  vital 
stage  of  the  appellate  process.  I  hope  that  this  will  not  be  under- 
stood as  a  criticism  of  the  other  circuits,  for  it  would  be  presump- 
tuous of  me,  without  knowledge  of  their  special  problems,  to  pass 
judgment  on  their  case  management  systems.  I  hope  that  I  will  not 
be  put  into  that  role,  and  do  not  intend  to  play  that  role  here  this 
morning. 

The  Second  Circuit  has  instituted  a  mechanism  for  reducing  the 
amount  of  precious  judicial  resources  poured  into  the  disposition 
of  frivolous  appeals  by  using  the  affirmance-in-open-court  proce- 
dure. There  is  nothing  new  about  that  device  for  our  circuit.  It  is 
approximately  10  years  old. 

It  came  about  after  Chief  Judge  Lumbard  visited  England  as 
part  of  an  American  team  of  judges  and  lawyers  to  study  their 
appellate  process.  We  started  very  haltingly  10  years  ago  to  affirm 
some  cases  in  open  court  when  the  court  was  unanimous.  That 
process,  as  you  will  notice  from  my  statistics,  has  increased.  English 
jurists,  as  you  know,  traditionally  render  most  of  their  decisions 
orally  from  the  bench. 

Under  this  procedure,  disposition  is  made  from  the  bench  only 
where  the  decision  is  unanimous  and  each  judge  believes  that  no 
jurisprudence  purpose  would  be  served  by  a  written  opinion.  Such 
disposition  is  made  possible  only  because  each  judge  on  the  panel 
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has  read  the  brief  thoroughly  and  examined  all  relevant  papers  in 
advance  of  oral  argument.  I  might  add  that  the  Second  Circuit 
bar,  having  long  been  advised  that  we  follow  this  procedure  in 
selected  cases — indeed,  we  have  a  local  rule,  rule  23,  that  so  advises 
them — has  been  virtually  unanimous  in  support  of  this  device, 
recognizing  that  it  not  only  preserves  oral  argument,  but  assures 
prompt  disposition  as  well. 

As  a  matter  of  fact,  I  hope  that  our  circuit  executive  gave  Mr, 
Westphal  a  copy  of  the  notice  that  appears  in  the  lawyer's  ante- 
chambers and  which  appeared  in  the  New  York  Law  Journal  some- 
time back,  advising  lawyers  that  the  judges  read  the  briefs  and 
dispose  of  some  of  these  cases  from  the  bench,  so  that  they  have  a 
clear  understanding  of,  and  are  not  taken  by  surprise  by  this 
procedure. 

By  doing  this  we  believe  that  we  save  additional  resources,  so 
that  the  judges  do  not  have  to  devote  the  time  between  argument 
and  the  writing  of  an  opinion  to  frivolous  cases.  There  have  been — 
I  must  be  candid  enough  to  say — instances,  many  instances,  where, 
after  reading  the  briefs,  I  have  reached  a  tentative  conclusion  that 
disposition  in  open  court  would  be  appropriate,  only  to  have  this 
preliminary  view  altered  by  a  powerful  presentation  by  counsel  at 
oral  argument.  I  believe  that  this  procedure  of  affirmance  in  open 
court  is  reassuring  to  the  client  and  counsel  because  they  see  the 
judges  who  are  deciding  their  cases.  They  learn  that  they  are  fully 
familiar  with  their  points.  In  addition,  the  presiding  judge  makes 
some  statement  that  we  are  affirming  "for  the  following  reasons". 
We  have  submitted  to  Mr.  AYestphal  this  morning  some  examplesi — 
rather  some  illustrations — of  the  affirmance  statements  given  in 
open  court.  We  have  been  convinced  that  sacrificing  oral  argument 
remains  too  high  a  price  to  pay  for  the  increase  in  expedition,  so 
that  we  still  cling  to  that  procedure  in  our  court. 

We  have  had  certain  other  procedural  innovations,  perhaps  the 
most  significant  one  has  been  the  adoption  of  the  plan  to  expedite 
the  processing  of  criminal  appeals  which  became  effective  in  1971. 
This  was  a  positive  management  principle,  and  we  then  accelerated 
appeals.  I  shall  not  go  into  the  details.  That  is  covered  in  my  pre- 
pared statement.  That  was  supplemented  by  another  plan  in  May 
of  1973  to  systematize  the  early  stages  of  the  criminal  appeal 
process. 

Our  Circuit  Executive  is  very  resourceful  on  these  innovations, 
and  with  this  plan  we  have  further  stepped  up  our  acceleration  of 
the  criminal  cases,  primarily  by  assuring  that  someone  in  the  dis- 
trict court  coordinates  the  processing  of  all  papers  so  that  they 
get  to  the  Court  of  Appeals  faster,  and  that  the  time  for  comple- 
tion of  the  trial  transcript  is  expedited  and  accelerated. 

In  fiscal  year  1973,  the  Second  Circuit  was  able  to  process  a 
criminal  appeal  from  notice  of  appeal  through  final  disposition  in 
an  average  time  of  178  days.  Although  this  rate  was  approximately 
4  months  faster  than  the  average  length  of  time  required  by  other 
circuits,  which  I  understand  is  about  291  days — a  figure  taken  from 
the  Administrative  Office  report — its  promptness  pales  in  compari- 
son with  our  recent  rate  of  disposition,  which  I  believe,  from  the 
filing  of  notice  of  appeal  to  disposition,  now  averages  under  120 
davs. 
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There  are  certain  devices  that  we  use  to  do  that.  That  is  also 
covered  in  the  statement,  and  I  will  not  take  the  time  at  this  moment 
to  go  into  that. 

What  about  civil  appeals? 

To  provide  some  background,  I  preface  my  remarks  by  noting 
that  I  have  been  a  staunch  advocate  of  pretrial  conferences  in  the 
district  courts  since  my  appointment  in  1949.  I  complete  25  years 
as  a  Federal  judge  this  year.  I  am  happy  to  see  Chief  Judge  Lewis 
here  because  his  former  Chief  Judge,  Judge  Murrah,  was  the  Chair- 
man of  the  Committee  on  Pretrial  Conferences,  and  I  was  a  member 
of  that  Committee  of  the  Judicial  Conference  of  the  United  States. 

After  I  went  on  the  Court  of  Appeals  in  1961,  I  could  not  under- 
stand why  we  were  not  utilizing  rule  33  of  the  "Federal  Rules  of 
Appellate  Procedure,"  which  really  is  a  counterpart  of  rule  16  of 
the  "Federal  Rules  of  Civil  Procedure."  The  rule  provides  for  a 
preargument  conference.  So  I  talked  this  over  with  the  Council  and 
with  our  Circuit  Executive,  I  wondered  why  we  did  not  make  some 
attempt  to  utilize  it.  Some  of  the  judges  on  the  Council,  at  first, 
were  rather  taken  aback  by  it  because  they  thought  it  was  not  the 
role  for  a  Court  of  Appeals  judge  to  play. 

But  I  tried  it  personally  and  I  asked  our  Circuit  Executive  to  call 
five  cases  at  random  and  ask  the  lawyers  to  appear  before  me.  They 
were  civil  cases,  private  civil  cases,  where  money  only  was  sought. 
They  were  called  on  a  Monday  with  no  preparation,  really,  on  their 
part.  They  were  asked  to  be  in  on  a  Wednesday. 

If  my  recollection  serves  me,  I  asked  the  10  lawyers  to  come 
into  my  chambers  on  the  five  cases.  I  told  them  frankly  that  I  was 
trying  to  be  innovative,  and  that  I  did  not  know  whether  it  was 
going  to  work.  I  told  them  that  I  did  not  really  want  to  hear  too 
much  about  the  facts  in  their  cases,  because  I  did  not  want  to  be 
disqualified  on  appeal,  but  that  I  simply  wondered  whether,  since 
they  had  not  seen  each  other  in  months — since  the  day  of  judgment 
in  the  district  court — they  did  not  think  it  was  feasible  to  talk  with 
one  another  and  see  if  they  might  not  want  to  dispose  of  their  cases. 

They  all  indicated  their  readiness,  went  out  into  the  corridor  to 
talk,  and  in  a  short  while,  I  believe,  three  sets  of  lawyers  came  back 
and  said,  "we  have  settled,"  and  two  others  said,  "may  we  have  2 
days?"  Two  days  later  they  settled. 

Now,  this  approach  appeared  rather  feasible,  so  I  wrote  a  long 
letter  to  the  Chief  Justice  to  present  it  to  the  Federal  Judicial 
Center.  The  judges  agreed  that,  really,  the  program  should  not  be 
administered  by  a  judge  of  the  Court  of  Appeals  for  the  reason  that 
it  may  cause  his  disqualification.  Therefore,  we  wanted  the  equiva- 
lent of  a  magistrate.  Apparently,  the  Administrative  Office  did  not 
have  the  money  available,  but  the  Center  had  the  money  for  a  re- 
search project. 

So,  we  are  really,  in  effect,  conducting  a  research  project  now  in 
the  Second  Circuit — by  grace  of  the  Federal  Judicial  Center's  board 
of  directors,  which  approved  a  grant  of  $50,000  to  the  Second  Cir- 
cuit to  defray  the  cost  of  the  project.  The  Chief  Justice  approved 
of  this  wholeheartedly;  he  liked  this  innovation.  We  have  since 
hired  a  staff  counsel,  who  is  paid  $30,000.  It  was  very  difficult  to  get 
one  because  this  is   a   1-year  experimental   program.   I  emphasize 
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that.  It  was  difficult  to  get  someone  to  take  himself  out  of  his  law 
firm.  We  liave  hired  a  professor  of  law  from  New  Yoi-k  who  has  a 
superb  background,  and  he  is  very  excited  about  this  program. 

He  is  just  beginning.  I  think  by  April  15  he  expects  to  start  call- 
ing counsel  in  on  these  cases,  and  the  word  is  gettmg  around  among 
members  of  the  bar  about  what  we  are  doing.  There  has  been  one 
story  in  the  "New-  York  Law  Journal"  about  it,  and  there  is  a  plan 
that  we  have  drafted  w^hich  will  soon  appear  in  the  "Law  Journal." 
It  spells  out,  in  some  detail,  precisely  what  we  will  expect  of  counsel 
for  the  appellant  and  so  forth. 

Senator  Burdick.  Do  you  call  him  an  appellate  magistrate? 

Judge  Kaufman.  We  are  calling  him  "staff  counsel."  The  term 
"magistrate"  has  a  specific  connotation,  covered  by  statute,  so  we 
had  to  innovate  and  call  him  "staff  counsel." 

What  of  the  future? 

There  have  been  some  projections  made  by  our  circuit  executive. 
I  think  I  ought  to  say  that  the  pattern  of  filings  is  rather  erratic 
in  the  Second  Circuit.  It  is  very  difficult  to  pin  down  why  we  have 
these  bursts,  and  then  a  lull.  I  think  we  might  explain  the  burst  in 
1973  by  the  fact  that  the  Southern  District  of  New  York  went  from 
a  master  calendar  to  an  individual  calendar  system.  I  might  note 
here  that  we  have  27  judges  in  that  one  district,  and  although  I 
would  like  to  say  this  oS  the  record,  I  will  not :  it  is  a  monstrosity 
where  you  have  27  judges  in  one  district.  You  can  imagine  the 
administrative  problems  that  are  presented  to  a  council  just  because 
of  that. 

We  had  a  29.8  percent  increase  from  fiscal  1972  to  fiscal  1973.  The 
first  half  of  fiscal  1974  indicates  another  increase.  I  think  it  is  be- 
ginning to  level  off  in  the  second  half  of  fiscal  j^ear  1974. 

Our  circuit  executive  has  developed  a  5-year  projection  which  is 
attached  to  my  statement  as  an  exhibit,  from  which  we  can  predict 
with  some  measure  of  confidence  that  we  will  be  able  to  keep  abreast 
of  our  caseload  with  a  court  of  nine  active  judges. 

Another  factor  to  note  is  the  expected  reduction  in  what  might 
conveniently  be  labeled  "judge  time"  through  our  civil  appeals 
management  program,  which  I  have  already  described.  By  focusing 
on  the  types  of  appeal  which  are  amenable  to  settlement—adminis- 
trative matters  and  dollars  and  cents  litigation  between  private  par- 
ties— we  believe  we  are  able  to  discern  the  percentage  of  filing  which 
would  serve  as  a  reasonable  base  from  which  to  calculate  settlement 
potential. 

The  settlement  rate  applied  was  somewhat  arbitrary,  but  from 
the  remarkable  success  achieved  in  the  five-case  experiment,  not  over- 
ly optimistic.  We  must  remember  that  when  we  settle  a  case  in  the 
court  of  appeals,  we  save  not  only  the  time  of  one  judge,  but  the 
time  of  three  judgs. 

A  third  important  element  in  our  projection  is  the  amount  of 
participation  from  senior  and  visiting  judges.  Although  w^e  are  still 
hopeful  of  having  our  full  complement  of  nine  active  judges  before 
too  many  more  months  pass,  we  see  no  reason  to  appreciably  reduce 
the  contribution  of  our  seniors  or  our  visiting  judges. 

Certainly,  the  recent  request  for  senior  status  by  Judges  Friendly 
and  Hays  strengthen  this  resource.  In  this  regard,  I  would  mention 


302 

the  possibility  of  developing — I  have  indicated  this  to  the  Chiei 
Justice — a  procedure  for  more  effective  utilization  of  the  existing 
pool  of  senior  circuit  and  district  judges  throughout  the  country. 

Someone  called  Mr.  Foley  of  the  Administrative  Office  and  asked 
how  many  seniors  there  were  in  the  comitry.  I  believe  there  are 
approximately  41  senior  circuit  court  judges  and,  oh,  I  would  saj 
about  90  senior  district  court  judges  which  form  a  pool  for  the  use 
of  the  various  courts  in  need. 

I  have  suggested  to  the  Chief  Justice  that  he  might  establish  a 
priority  of  assignment  for  those  seniors  agreeable  for  visiting,  based 
on  some  measure  of  need — such  as  filings  per  active  judge.  Thus, 
manpower  shortages  can  be  relieved  on  a  less  costly,  less  permanent 
spot  basis,  rather  than  by  resorting  to  the  expense  of  new  judgeships 

It  is  important  to  observe  that  seniors  do  not  perform  many  oi 
the  functions  of  active  judges.  For  example,  seniors  do  not  partici- 
pate in  the  decision  whether  to  rehear  a  case  en  banc  and  they 
generally  do  not  sit  on  en  banc  panels.  Moreover,  seniors  are  not 
members  of  the  Circuit  Council  and  are  not  involved  in  the  count- 
less administrative  matters  that  require  the  circulation  of  intracourt 
memoranda. 

I  might  tell  you  that  there  is  a  multitude  of  these  memoranda 
in  our  circuit,  primarily  because  of  the  size  of  the  Southern  District 
of  New  York.  There  are  all  sorts  of  problems.  We  need  a  closely 
knit  court  to  be  able  to  handle  that.  All  of  these  procedures,  we 
believe,  will  become  unwieldy  and  more  time-consuming  as  the 
number  of  participants:— the  number  of  active  judges — increases.  A 
manageable  number  is  imperative,  for  instance,  if  the  circuit  council 
is  to  fulfill  its  statutory  duty  to  insure  "the  effectiveness  and  expe- 
ditious administration  of  the  business  of  the  courts  within  its  circuit" 
as  required  by  28  U.S.C.  332.  I  think  it  is  important  that  we  keep 
it  in  manageable  bounds.  Within  the  past  year,  our  Circuit  Council, 
in  addition,  has  established  certain  working  committees  to  consider 
a  number  of  important  circuitwide  problems,  including  disparate 
sentencing  in  the  district  courts,  and  the  quality  of  advocacy  in  our 
courts — which  is  becoming  quite  a  project  in  our  Second  Circuit  and, 
I  think,  nationally. 

I  recently  made  a  speech  in  which  I  said  that  the  quality  was  in- 
ferior, and  that  I  was  quite  disturbed  about  it.  Something  had  to  be 
done,  either  by  changing  the  curricula  in  the  law  schools,  or  by 
perhaps  a  certification  program  by  the  bar — something  along  those 
lines. 

We  also  have  a  committee  on  budgetary  requirements  and  a  com- 
mittee on  personnel  and  other  administrative  support  matters. 
Prompt  and  effective  action  of  this  sort  becomes  increasingly  diffi- 
cult as  the  size  of  the  comicil  expands. 

At  the  same  time,  however — and  this  is  equally  crucial — senior 
members  of  the  court,  of  our  court,  remain  sufficiently  close  to  the 
ideological  and  precedential  evolution  of  the  circuit  to  avoid  dis- 
rupting the  cohesion  and  collegiality  essential  to  a  strong  appellate 
court. 

In  sum,  the  question  we  face  is  not  whether  only  nine  active 
judges  shall  and  must  constitute  the  court,  or  how  many  judges 
really  participate  in  the  work  of  our  court,  or— in  short — whether 
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we  truly  are  a  nine-jud^e  court.  Rather,  the  appropriate  question 
is  how  the  judges  participate  best  in  the  court's  business — to  what 
degree  and  at  what  cost  to  the  overall  functioning  of  the  court. 

At  this  juncture  I  hasten  to  add  that  it  is  hardly  a  religious  or 
mystical  belief  in  the  number  nine  which  has  prompted  the  Second 
Circuit  to  firmly  eschew  the  palliative  of  court  expansion.  I  have 
already  alluded  to  the  inroads  in  collegiality  and,  more  importantly, 
the  additional  intracircuit  conflicts,  as  well  as  the  reduction  m 
Council  effectiveness,  which  must  result  from  increasing  the  size 
of  the  court.  I  have  always  felt  that  Mr.  Justice  Frankfurter  elo- 
quently expressed  the  point  when  he  said: 

Inflation  of  the  number  of  judges  will  result,  by  its  own  Gresham's  law,  in 
a  depreciation  of  the  judicial  currency  and  the  consequent  impairment  of  the 
prestige  and  of  the  eflSciency  of  the  Federal  courts. 

I  have  stated  similar  views  on  several  occasions.  I  would  like  you 
to  know,  Mr.  Chairman  and  Mr.  Westphal,  that  this  view  is  not 
new  to  me.  I  have  been  actively  involved  in  judicial  administration, 
having  served  two  terms  as  the  president  of  the  Institute  of  Judicial 
Administration.  I  remember,  in  1970,  delivering  a  talk  at  the  Ameri- 
can Bar  meeting  in  St.  Louis,  in  which  I  strongly  supported  the 
utilization  of  parajudges.  I  said  then  that  simply  creating  more 
judgeships  to  cope  with  increased  court  business  is  a  long,  expensive, 
frustrating,  and,  I  thought  an  inefficient,  procedure  for  reducing 
court  congestion.  Frankly,  I  do  not  see  it  as  operative.  I  do  not  see 
it  as  effective.  It  is  only  somewhat  effective  in  the  Southern  District. 
We  could,  for  example,  keep  on  adding  judgeships  there  until  we 
had  50  or  more.  Unless  they  manage  their  internal  problems  more 
effectively,  however,  these  additional  judges  really  will  be  just  a  mere 
bit  of  minutia  in  helping  to  roll  aw^ay  the  backlog. 

Besides,  as  you  know,  creating  judgeships  is  a  very  expensive 
proposition.  I  would  rather  see  support  personnel  liberally  given  to 
the  courts,  rather  than  penuriously.  I  have  compared  adding  more 
judges  to  adding  more  engineers  to  a  railroad  that  is  still  operating 
with  steam  instead  of  diesel  engines.  I  would  suggest,  for  example, 
that  the  Senate  ought  to  consider,  when  our  budgetary  requirements 
are  submitted,  increasing  the  complement  of  law  clerks  per  circuit 
judge  from  two  to  three.  I  have  had  three  law  clerks  this  last  year, 
since  I  have  become  a  chief  judge  of  the  court,  and  I  can  personally 
testify  to  the  not  insubstantial  aid,  both  in  my  judicial  and  admin- 
istrative duties,  provided  by  an  additional  clerk. 

I  believe  similar  benefits  would  accrue,  in  a  diminishing  degree, 
of  course,  from  additions  to  the  secretarial  staffs  and  from  modernizing 
office  equipment.  The  overriding  consideration  is  to  maximize  the  judge 
time  devoted  to  the  decisional  phases  of  the  appellate  process  by  re- 
ducing the  time  drain  caused  by  the  various  administrative  tasks 
and  other  peripheral  matters  that  are  part  of  a  judge's  life. 

I  believe  I  have  hardly  exhausted  the  range  of  possibilities  for 
administrative  reform.  I  might  say  that  we  handle,  for  example, 
2,500  procedural  motions  during  the  course  of  a  year.  I  would  like 
to  see  some  high  level  clerk  or  counsel  hired  to  take  that  load  off 
the  judges.  When  I  talk  about  procedural  motions,  T  am  talking  about 
motions  for  more  time  or  larger  briefs  or  things  of  that  sort. 
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So,  to  return  to  the  hard  question,  Mr.  Chairman,  which  you  posed 
in  your  letter  of  March  25,  when  you  asked  me  to  estimate  the  work- 
load which  can  be  borne  by  a  circuit  judge,  I  can  only  respond,  in 
the  end,  by  citing  the  statistical  anomaly  that  marks  the  Second 
Circuit. 

For  the  fiscal  year  1973,  the  Second  Circuit  had  approximately 
the  third  highest  number  of  terminations  per  active  judgeship  but, 
at  the  same  time,  the  speediest  disposition  rate  in  the  country.  Why 
this  success?  Some  will  say  it  is  attributable  to  our  supply  of  senior 
judges,  although  that  analysis,  I  believe,  ignores  our  active  judgeship 
vacancy  factor.  I  believe  that  analysis  is  more  apparent  than  it  is 
real. 

Perhaps  it  is  due  to  our  procedural  innovations — the  expediting 
of  crimmal  appeals  or  the  decision-in-open-court  device  and  the 
other  large  and  small  things  that  we  do  to  move  cases.  Or — and  on 
this  possibility  your  statistics  would  be  more  precise  than  mine — 
I  believe  each  active  judge  participates  in  more  appeals. 

Your  question,  I  am  afraid,  is  not  amenable  to  an  exact,  quanti- 
fiable answer.  I  hope,  how^ever,  that  I  have  been  able  to  at  least  chart 
the  course  toward  reaching  a  solution. 

Thank  you  very  much. 

Senator  Btjrdick.  Thank  you.  Judge  Kaufman. 

You  have  touched  upon  many  things  that  we  on  the  subcommittee 
have  been  exploring  in  the  past  year  or  two.  We  recognize  that 
just  creating  judgeships  is  not  the  answer. 

I  want  to  compliment  you,  and  all  the  judges  of  your  court,  for 
a  good  record  of  accomplishment  in  handling  the  large  caseload 
in  your  circuit.  Our  examination  of  your  1973  hearing  calendar 
shows  that  each  of  your  active  eight  judges  averaged  10  weeks  of 
sittings.  In  1971  and  1972,  your  court  terminated  substantially  more 
cases  than  were  filed.  Yet,  in  1973,  filings  jumped  to  by  400  cases  over 
1972,  and,  as  a  result,  your  pending  cases  increased  by  247  cases. 
Yet  you  advise  the  subcommittee  that  your  circuit  does  not  need 
the  two  additional  judges  recommended  by  the  Judicial  Conference. 

Is  this  primarily  because  you  have  been  blessed  with  five  senior 
judges  who  have  furnished  substantial  help  to  your  court? 

Judge  Kaufman.  I  would  say  that  it  is  not  primarily  because 
of  that.  It  is  primarily  because  of  all  these  innovations.  But  I  would 
say  that  the  five  seniors  have  made  a  very  important  contribution. 

I  do  not  think  that  with  that  one  vacancy  that  existed  that  we 
would  have  been  able  to  achieve  the  record  that  we  have  achieved 
without  them.  They  are  a  great  help,  but  it  is  not  to  be  overestimated. 
We  want  them ;  we  need  them.  We  will  probably  get  two  more  now, 
Judge  Friendly  and  Judge  Hays,  taking  senior  status. 

I  think  it  is  fair  to  pay  tribute  at  this  point  to  Judge  Lumbard, 
who  was  the  chief  judge  and  who  spearheaded  this  movement  toward 
senior  status.  He  took  senior  status  about  2  years  ago  when  he  reached 
70.  He  did  not  simply  step  down  from  the  post  of  chief  judge,  he 
took  senior  status.  He  convinced  four  other  judges,  who  were  then 
eligible,  and  I  do  not  think  they  intended  to  take  senior  status;  not 
all  of  them,  anyway — to  take  senior  status  because  it  would  be  of 
great  help  to  the  court.  I  have  often  said  that  he  is  the  only  chief 
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judge  whom  1  knew  who  was  able  to  take  a  majority  of  the  court 
with  him  when  he  took  senior  status.  That  is  precisely  what  hap- 
pened :  five  judges,  almost  simultaneously,  took  senior  status  at  that 
point.  Judge  Lumbard,  who  is  a  first-rate  administrator,  had  that 
very  thing  in  mind;  that  it  would  give  us  the  additional  manpower 
we  needed. 

Senator  Burdick.  "\^Tiat  you  are  saying  in  elTect,  Judge,  is  that  we 
can  expect  and  rely  upon  the  help  of  senior  judges. 

Judge  Kaufman.  Yes,  we  can.  I  do  not  think  I  have  this  in  my 
statement.  We  can  expect  at  least  60  percent  of  their  former  sitting 
time  to  be  devoted  as  senior  judges,  if  they  want  to  keep  their  staffs. 
That  is  an  administrative  office  rule,  and  they  all  opt  for  that.  So 
they  take  at  least  60  percent  of  the  sittings  that  they  had  previously. 
Some,  like  Judge  Smith,  who  has  never  been  replaced  by  an  active 
judge,  feel  a  real  responsibility  and  obligation.  This  year  he  is  sitting 
8  times,  as  compared  to  sitting  10  times.  He  feels  that  he  is  some- 
where in  betw^een  senior  and  active  status,  not  having  been  replaced. 

There  is  an  ambience  in  the  Second  Circuit  about  seniors.  That  is, 
we  want  them,  and  we  feel  that  they  are  part  of  the  team ;  but  they 
all  understand  they  have  got  to  get  out  of  the  way  if  we  are  going 
to  stay  on  top  of  our  administrative  matters  and  all  these  other 
things.  We  cannot  operate  administratively  with  more  than  nine;  it 
would  make  it  impossible.  I  do  not  want  to  suggest  that  we  have 
a  particular  problem,  but  we  have  had  delicate  situations  involving 
the  Southern  District  this  year.  I  w  ould  say  that  if  we  had  had  more 
than  the  number  of  active  judges  that  we  have,  we  would  have  run 
into  some  rough  seas. 

Because  the  court  is  small,  because  it  is  compact,  because  the 
judges  have  confidence  in  the  circuit  executive,  and  because  I  think 
they  understand  that  I  do  not  want  to  mislead  them,  we  have  been 
able  to  get  along  and  make  certain  orders  and  effectively  overcome 
these  difficulties  that  we  have  had. 

One  benefit  is  that  we  have  the  use  of  the  seniors  who  understand 
our  court,  our  ideology,  and  our  precedents.  Yet  when  it  comes  to 
the  question  of  en  banc,  we  do  not  have  them,  and  because  we  are 
a  small  court,  we  have  very  few  en  bancs.  That  is  a  terribly  impor- 
tant factor  in  administering  a  court. 

Senator  Burdick.  How  often  is  your  circuit  called  on  to  sit  with 
a  three-judge  court? 

Judge  Kaufman.  I  do  not  have  the  statistics.  Much  too  often. 

Senator  Burdick.  We  are  trying  to  get  rid  of  it.  Do  you  agree? 

Judge  Kaufman.  I  certainly  hope  you  do;  it  is  an  annoyance;  it 
is  unnecessary;  it  is  outmoded;  it  is  archaic. 

Senator  Burdick.  We  have  acted  speedily  in  the  Senate,  but  for 
some  reason,  that  institution  that  Frank  Coffin  and  I  belonged  to 
at  one  time  is  not  as  active. 

Judge  Kaufman.  We  have  written  letters  there,  and  we  have  made 
our  position  very  clear.  The  three-judge  court  does  not  belong  in  the 
structure  any  longer ;  it  is  archaic. 

Senator  Burdick.  Would  it  be  fair  for  me  to  conclude  from  your 
testimony  that  you  believe  a  full  complement  of  nine  judges — with 
the  assistance  of  the  seniors — can  keep  abreast  of  your  work  at 
this  time? 
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Judge  Kaufman.  That  would  be  a  fair  statement. 

Senator  Burdick.  I  think  the  staff  has  a  few  questions. 

Mr.  Westphal.  As  you  know,  we  asked  you  to  submit  all  your' 
hearing  calendars  for  1973,  and  you  submitted  those  in  addition  to 
your  substantive  motions  calendars.  We  have  asked  each  of  the  , 
circuits  to  submit  them.  The  subcommittee  staff  has  gone  over  alljiji 
of  those  calendars  for  each  of  the  circuits.  We  literally  counted  the 
number  of  days  on  which  a  three- judge  panel  sat  and  the  number 
of  cases  that  were  heard  each  day  in  which  oral  argument  was  heard 
or  the  case  was  submitted. 

Almost  all  the  circuits  have  calendars  whereby,  for  example,  if 
they  have  five  cases  set  for  a  day,  at  least  three  of  them  are  for  oral 
argument  and  two  of  them  are,  in  effect,  submitted  on  the  briefs 
or  counsel  waive  their  right  to  oral  argument  when  they  appear  be- 
fore the  court. 

In  each  of  the  circuits,  we  have  tried  to  determine  the  amount  of 
time  that  active  judges  of  the  court  sit,  the  amount  of  time  that 
senior  judges  sit,  and  the  amount  of  time  that  the  district  and  other 
visiting  judges  sit  in  the  hearing  of  cases  that  are  orally  argued  oi 
submitted  on  briefs  to  the  court  as  a  regular  part  of  their  calendar 
practice. 

The  results  that  we  have  come  up  with  thus  far — and  we  have 
not  examined  all  of  the  circuits,  all  11,  but  we  have  completed! 
studies  on  five  of  them  and  will  get  through  all  11  before  we  are 
through — are  rather  interesting. 

For  example,  in  your  court,  the  active  judges,  the  eight  active 
judges,  in  the  year  1973,  averaged  10  weeks  plus  1  day  of  sittings^ 
to  hear  oral  argument.  In  our  figures,  5  days  are  treated  as  a  full 
week.  In  some  of  the  other  circuits,  for  example,  in  the  First  Circuit,, 
their  active  judges  sat  6  weeks,  plus  one  day.  In  the  Third  Circuit,, 
their  active  judges  sat  8  weeks.  In  the  Seventh  Circuit,  their  activei 
judges  averaged  6  weeks,  plus  1  day.  And  in  the  Tenth  Circuit,  thel 
active  judges  averaged  6  weeks. 

There  are  some  variances  in  the  number  of  cases  that  are  on  the 
calendar  for  each  day  of  oral  argument.  In  your  circuit,  you  set 
four  cases  for  each  day,  which  is  pretty  much  a  standard.  Occasion- 
ally there  will  be  a  fifth  case  and  occasionally  there  will  be  only 
three,  but  it  averages  out  to  four.  In  the  First  Circuit,  they  averaged 
5.1  cases  each  day.  In  the  Third  Circuit,  they  set  5.5  cases  per  day. 
The  Seventh  Circuit  set  six  cases  per  day.  The  Tenth  Circuit  set  four 
and  two-thirds  cases  per  day. 

As  a  result,  in  these  five  circuits  that  I  have  mentioned,  an  aver- 
age three-judge  panel  sitting  in  those  circuits  handles  a  varying 
amount  of  cases  over  a  period  of  a  year's  time.  For  example,  in  the 
First  Circuit,  their  panel  up  there  heard  233  cases,  either  on  oral 
argument  or  submitted  on  the  briefs.  In  the  Second  Circuit,  it  was 
204  cases;  in  the  Third  Circuit,  220  cases;  in  the  Seventh  Circuit, 
186  cases;  and  in  the  Tenth  Circuit,  140  cases. 

Judge  Seitz,  when  he  was  here,  testified  that,  in  his  opinion, 
approximately  200  to  225  cases  should  be  considered  the  workload 
for  a  three-judge  panel.  Some  of  these  statistics  come  pretty  close 
to  that. 

Part  of  the  problem  that  the  committee  has  is  that  the  different 
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screening  methods  employed  by  different  circuits,  result  in  a  differ- 
ent counting  of  cases.  I  am  not  sure  that  we  are  all  counting  apples ; 
some  are  counting  apples,  and  some  are  counting  oranges.  I  under- 
stand that  the  Administrative  Office  is  now  working  on  a  way  to 
standardize  the  reporting  of  cases  at  the  appellate  level,  and  I  hope 
they  will  be  able  to  come  up  with  some  standard  that  makes  com- 
parison a  little  bit  more  equal  when  they  engage  in  the  kind  of 
study  that  this  subcommittee  is  now  doing — and  that  I  am  sure  the 
committees  of  the  Judicial  Conference  and  the  various  departments 
in  the  Administrative  Office  are  doing  constantly. 

All  this  has  been  a  prelude  to  my  asking  a  few  questions  about 
some  of  your  procedures,  just  so  that  we  can  understand  them  fully 
and  have  a  term  of  reference  as  we  compare  the  work  of  your 
court  with  the  work  of  other  circuits. 

Now,  you  indicate  in  your  statement  that  you  do  not  want  to  criti- 
cize other  circuits  that  have  adopted  screening  procedures,  but  you 
have  also  indicated  that  it  is  the  preference  of  the  judges  on  your 
court  not  to  screen  cases  in  order  to  eliminate  cases  from  oral  argu- 
ment. 

I  note  the  1972-1973  study — the  special  study  that  was  done  by 
the  Administrative  Office — and  I  thmk  you  have  received  a  copy 
in  the  recent  past^ — indicates,  for  example,  that  in  1973,  out  of  a 
total  of  1,450  terminations  by  your  court,  381  of  them  were  disposed 
of  by  consolidations,  cross  appeals,  dismissals  and  other  determina- 
tions that  were  characterized  as  being  a  termination  without  signifi- 
cant court  action.  The  subcommittee  has  been  calling  that  "the 
attrition  rate."  In  your  circuit,  for  1973,  the  attrition  rate  came  out 
to  26  percent;  slightly  more  than  50  percent  of  those  were  by  con- 
solidations of  cross  appeals,  but  154  of  them  were  dismissals. 

Now,  I  notice  that  on  your  substantive  motions  calendar  there 
are  a  large  number  of  cases  listed  as  being  a  motion  to  dismiss.  Are 
those  based  primarily  on  the  contention  that  in  this  particular  appeal 
there  is  no  substantial  question  raised?  Is  that  the  basis  of  the 
motion  ? 

Judge  Kaufman.  They  are  based  on  two  things:  one,  lack  of  juris- 
diction, not  appealable ;  and  secondly,  in  the  in  jonna  pauperis^  they 
are  frivolous. 

Mr.  Westphal.  In  that  second  category,  are  there  a  lot  of  the 
prisoner  petitions? 

Judge  Kaufman.  Not  necessarily.  We  have  some,  for  example 
where  orders  or  briefs  are  submitted,  but  I  would  have  to  say,  yes, 
they  are  largely  prisoner  cases.  Occasionally  we  have  an  appeal  after 
the  conviction,  you  know,  and  a  question  is  raised  as  to  whether  or 
not  he  should  have  counsel  appointed  or  not. 

Mr.  Westphal.  That  then,  at  least  in  the  prisoner  petition 
cases 

Judge  Kaufman.  If  I  may  interrupt  for  a  moment,  I  would  like 
to  add  to  that,  I  believe  the  exhibit  shows  265  motions  decided  with- 
out briefs. 

The  point  that  I  want  to  make  is  that,  as  you  have  pointed  out, 
having  gone  over  our  calendar,  we  grant  oral  argument  on  the  sub- 
stantive motions. 

Mr.  Westphal.  I  understand  that. 
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Judge  Kaufman.  In  those  cases  there  have  been  briefs  on  the 
motion — not  on  the  appeal,  but  briefs  on  the  motion — and  we  have 
heard  oral  argument  on  those. 

Mr.  Westphal.  That,  again,  is  part  of  this  counting  of  apples 
and  counting  of  oranges. 

Judge  Kaufman.  We  do  not  count  those. 

Mr.  Westphal.  As  far  as  this  particular  report  is  concerned. 

Judge  Kaufman.  Yes. 

Mr.  Westphal.  As  far  as  the  prisoner  petition  matters  that  you 
handle  on  the  substantive  motions  calendar,  where  they  are  raised 
on  a  motion  to  dismiss,  that  in  itself  is  a  form  of  screening,  is  it  not? 

Judge  Kaufman.  It  is  a  form  of  screening,  but  it  is  not  a  sua 
sponte  sort  of  screening.  It  is  a  screening  done  directly  by  the  judge 
at  the  time  of  oral  argument,  and  only  in  those  cases  where  the 
question  is  raised  squarely. 

Mr.  Westphal.  What  you  are  pointing  out  is  that,  compared  to 
practices  in  other  circuits,  your  screening  is  part  of  your  substantive 
motion  procedure,  and,  under  your  rules,  the  parties  are  entitled 
to  oral  argument  before  the  substantive  motion  panel. 

Judge  Kaufman.  That  is  right. 

Mr.  Westphal.  In  other  circuits  the  procedure  may  be  for  this 
type  of  matter  to  be  worked  out  primarily  with  the  use  of  staff  at- 
torneys and/or  law  clerks,  and  then  brought  to  the  attention  of  a 
screening  panel.  Whereas  you  use  what  you  have  termed  a  sua  sponte 
disposition;  so  that  there  may  be  these  variances  in  what  is  essen- 
tially a  type  of  filtering  system  to  try  to  eliminate,  at  as  early  a 
stage  as  possible,  thoses  cases  that  do  not  have  substantial  legal 
questions  involved  in  them  which  would  require  the  court  to  give 
them  the  full-blown  treatment.  Is  that  essentially  correct? 

Judge  Kaufman.  I  have  no  quarrel  with  that.  The  only  difference 
is  method.  We  prefer  our  method  because  everything  is  done  in  the 
open;  everything  is  done  in  the  courtroom.  I  can  see  an  area  of  dis- 
agreement, but  we  think  that  it  is  better  overall  for  the  lawyers.  I 
know  they  are  just  delighted  with  the  system  in  New  York,  whereby 
they  know  when  a  case  is  being  screened,  to  use  your  phrase.  I  never 
thought  of  it  in  those  terms,  because  we  would  never  reach  out  for 
that  case — and  I  must  say  they  are  few  and  far  between,  generally. 
Most  of  the  dispositions — how  did  you  characterize  them — disposi- 
tions on  their  own,  where  they  just  disappear  from  calendars,  these 
dismissals — are  on  our  9-month  rule,  where  nothing  has  been  done 
and  the  clerk  automatically  dismisses,  and  there  is  a  stiuulation  by 
consent.  I  think  we  almost  have  10  percent  dismissed  by  consent; 
we  have  almost  6  percent  dismissed  by  the  clerk.  So  this  so-called 
screening  is  really  a  small  part  of  the  general  overall  dismissal  of 
cases. 

Mr.  Westphal.  I  understand  that. 

The  distinction  you  suggested  to  us,  between  how  you  handle 
prisoner  petitions  and  how  they  may  be  handled  in  some  other  court, 
IS  especially  important  in  terms  of  acceptance  by  the  prisoners  them- 
selves, as  well  as  by  their  counsel,  and  then  by  the  public  at  large. 

You  will  agree,  I  am  sure  that  this  is  a  very  important  factor  to 
be  taken  into  consideration  in  the  broad  aspects  of  judicial  adminis- 
tration. Whatever  procedure  the  court  follows  in  order  to  arrive  at  a 
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disposition  at  the  appellate  level — and  also  at  the  trial  level — that 
procedure  must  be  one  that  is  essentially  fair  and  essentially  follows 
the  requirements  of  due  process,  in  order  that  the  public  and  the 
litigants  will  accept  it. 

Judge  Kaufman.  I  agree  wholeheartedly  with  that  statement. 

Mr.  Westphal.  One  other  question. 

In  your  method  of  decisions  from  the  bench  under  one  of  your 
specific  rules — I  think  it  is  rule  23 — I  take  it  that,  in  order  to  carry 
out  that  procedure,  the  judges  on  the  panel  confer  on  that  case 
before  they  hear  the  oral  argument? 

Judge  Kaufman.  No,  they  do  not  do  that,  ISIr.  Westphal.  We  have 
no  conferences  on  cases  before  oral  argument.  It  is  amazing  how  the 
judges'  visceral  reaction  in  these  cases  is  so  tuned  that  it  is  almost 
identical.  What  happens,  as  a  practical  matter,  is  this:  We  have 
all  read  the  briefs,  as  I  say,  and  we  are  now  on  the  bench ;  there  has 
been  no  exchange  of  memorandum  in  advance.  In  a  rare  case — maybe 
two  or  three  during  the  year — you  may  find  one  judge  who  sends  a 
memorandum  in  advance,  saying  I  do  not  see  anything  to  this  at 
all.  It  is  just  not  the  practice  of  the  court.  In  all  our  cases,  however, 
we  will  hear  the  argument  and  we  will  ask  many  questions  in  the 
course  of  the  argument.  I  think  there  are  statistics  somewhere  that 
have  been  submitted,  that  show  that,  in  most  instances,  about  17 
minutes  is  devoted  to  arguments,  and  there  is  a  very  substantial 
percentage  where  over  30  minutes  are  so  devoted.  I  am  digressing 
at  this  point  because  I  have  heard — not  from  one  of  the  judges 
present  here,  but  from  another  judge  who  not  a  chief  of  another 
circuit — "oh,  that  second  circuit  which  prides  itself  in  oral  argument 
in  every  case,  why  that  is  just  fiction ;  they  give  them  2  or  3  minutes." 

That  is  absolutely  not  so.  The  bar  would  quickly  complain  if  that 
were  so. 

To  get  back  to  your  question,  what  happens,  usually,  is  that  the 
chief  judge,  or  the  presiding  judge,  will  write  a  little  memorandum 
toward  the  end  of  the  argument,  or  at  the  end  of  the  appellant's 
argument,  and  say,  "I  believe  we  ought  to  affirm  this  disposition 
from  the  bench;  the  points  that  were  raised" — and  he  will  spell  it 
out  in  the  memo — "are  hollow;  they  have  nothing  to  them.  Do  you 
agree?"  Then  he  will  give  it  to  the  fellow  on  his  right,  who  will 
write  something  on  that  piece  of  paper  and  hand  it  back.  Usually 
he  will  say  yes,  and  sign  his  initials;  and  give  it  to  the  judge  on  the 
left.  If  he  agrees,  then  the  presiding  judge  extemporaneously  will 
make  a  statement  that  w^e  are  affirming  at  the  end  of  the  entire  argu- 
ment. Of  course,  we  use  this  device  almost  exclusively  in  cases  that 
are  affirmed.  There  is  an  exceptional  case  here  and  there  where  there 
is  a  reversal  from  the  bench,  and  usually  a  per  curiam  will  follow; 
we  will  only  do  that  when  time  is  of  the  essence.  The  presiding  judge 
will  then  give  his  reasons  for  the  action  of  the  court  in  open  court. 

You  have  some  examples  of  some  of  those  statements  before  you. 

Those  are  the  mechanics  that  w^e  employ  in  the  affirmances  in  open 
court. 

Mr.  Westphal.  As  I  understand  it,  in  the  cases  that  wind  up  being 
disposed  of  from  the  bench,  in  the  method  that  you  have  just  de- 
scribed, there  is  no  prior  conference  on  those  cases  by  the  three 
members  of  the  panel,  there  is  no  exchange  of  law  clerk  memoran- 
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da  between  the  judges  for  their  consideration  before  they  get  or. 
the  bench  that  day  to  hear  the  argument,  and  the  decision  is  accom- 
plished by  the  passage  of  a  memorandum  on  the  bench  among  the 
three  judges,  at  the  lead  of  the  presiding  judge,  in  which  he  suggests 
that  this  is  an  appropriate  case  for  disposition  from  the  bench,  with- 
out a  formal  written  opinion,  per  curiam  or  otherwise? 

Judge  Kaufman.  That  is  right.  That  usually  occurs  in  cases  that 
are  so  frivolous  that  we  do  not  need  to  take  the  time  of  the  court 
after  the  hearing,  substantial  time  in  exchanging  memoranda,  as  to 
how  we  are  going  to  vote,  or  conferring,  or  assigning  it  out  for 
opinion. 

Mr.  Westphal.  These  samples  you  have  brought  here  indicate 
that — at  least  three  transcripts  that  have  been  presented  to  the  com- 
mittee— indicate  that  it  is  the  presiding  judge  who  makes  the  state- 
ment on  behalf  of  the  court.  Is  that  so? 

Judge  Kaufman.  It  has  to  be  unanimous. 

Mr.  Westphal.  And  does  the  judge  always  give  some  verbal  ex- 
planation of  the  decision,  some  statement  of  what  is  the  central 
point  in  the  case? 

Judge  Kaufman.  We  have  agreed  in  our  council  meeting  that  tlie 
presiding  judge  should  do  that.  I  am  not  in  the  courtroom  all  of  the 
time,  but  I  assume  that  the  presiding  judges  are  all  doing  it.  I  know 
that  I  am  doing  it,  and  I  know  that  Judge  Friendly  does  it.  I  am 
quite  sure  that  all  the  judges  are  doing  it.  Some  are  more  extensive 
than  others;  some  are  very  brief;  but  we  all  agree  that  it  would  be 
a  good  thing  to  give  a  reason. 

Mr.  Westphal.  So  that  in  this  "decision-from-the-bench"  prac- 
tice, or  in  your  summary  order  practice,  which  is  a  correlated  pro- 
cedure in  which  a  case  is  being  submitted  on  the  briefs,  you  may 
then  disposite  of  it  by  what  you  call  a  summary  order. 

I  take  it  that  in  virtually  none  of  the  instances  do  you  get  a  simple 
affirmed  or  enforced,  as  is  the  practice  under  the  Fifth  Circuit's 
Kule  21  ?  Am  I  correct  ? 

Judge  Kaufman.  Not  any  more  in  the  Second  Circuit.  I  think 
that  they  used  to  do  it  in  the  past,  but  no  more. 

Senator  Burdick.  Do  you  ever  reverse  a  lower  court  decision  in 
that  manner? 

Judge  Kaufman.  I  believe  that  there  have  been  one  or  two,  where 
the  U.S.  Attorney  has  frankly  admitted  that  the  court  erred.  For 
example,  not  too  long  ago  a  judge  of  the  Eastern  District  of  New 
York — if  my  recollection  serves  me — had  a  case  before  him  in  which 
he  decided  that  the  Legal  Aid  Society  should  administer  its  work 
in  such  a  way  that  no  lawyer  working  for  the  Legal  Aid  Society 
should  have  more  than  x  number  of  cases  assigned  to  him.  If 
they  had  more  than  x  number  of  cases — and  this  was  a  State 
court  matter  in  the  Federal  Court,  dealing  with  the  question  of 
speedy  trial — if  that  happened,  then  that  defendant  should  be  re- 
leased from  jail.  The  panel — I  was  not  on  that  panel  who  heard 
that  argument — because  time  was  of  the  essence,  and  so  many  of 
them  were  to  be  released  from  jail,  reversed  that  decision  imme- 
diately after  the  argument,  and  then  there  was  a  per  curiam  written 
after  that. 
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So  there  are  some  instances — where  time  is  of  the  essence  or  where 
there  is  a  very  glaring  necessity  for  action. 

Mr.  Westphal.  Judge,  I  just  have  one  final  point  that  I  would  like 
to  make.  Several  times  in  your  statement  you  refer  to  the  average 
time  from  one  stage  of  the  appellate  process  to  another  stage  of  the 
appellate  process. 

As  I  miderstand  the  nomenclature  and  the  technique  of  the  Admin- 
istrative Office,  you  are  talking  about  average  time — what  you  are 
doing  is  taking  all  the  cases  and  computing  an  average  for  all  of 
them? 

That  means  that  the  large,  time-consuming  cases  are  treated  vir- 
tually the  same  as  the  cases  that  are  disposed  of  rather  summarily, 
such  as  for  failure  of  prosecution. 

In  order  to  get  a  better  grip  on  the  time  factors  which  are  in- 
volved in  each  circuit,  the  subcommittee  asked  the  Administrative 
Office  to  program  a  computer  and  furnish  us  with  the  time  factors 
for  all  cases  in  each  circuit  which  were  terminated  after  oral  argu- 
ment or  submission  on  the  briefs.  Committee  Exhibit  E-2,  a  copy 
of  which  was  mailed  to  you,  is  an  abstract  of  what  this  rather  large 
computer  printout  shows. 

For  example,  I  think  in  your  statement  you  made  the  point  that 
the  argument  of  criminal  appeals  is  held  on  an  average  of  6  days 
after  the  last  brief  is  submitted.  Exhibit  E-2  shows  that  all  of  the 
criminal  appeals  in  your  circuit  which  were  terminated  by  a  signed 
opinion,  after  oral  argument  or  submission,  averaged  12  days  from 
the  last  brief  to  oral  argument  or  submission,  and,  if  they  were 
terminated  by  per  curiam  opinions,  they  averaged  6  days  from 
the  last  brief  to  oral  argument  or  submission. 

If  there  was  no  opinion  at  all,  there  was  an  average  of  18  days 
there.  The  overall  time  for  disposition  on  criminal  appeals,  as  in- 
dicated in  the  last  column,  in  1973,  where  the  disposition  was  by 
;  signed  opinion,  on  the  average,  required  205  days;  by  per  curiam, 
157  days;  and  when  there  was  no  opinion,  160  days. 

The  Exhibit  shows  similar  computations  for  similar  kinds  of 
cases,  as  indicated.  Also,  at  the  very  bottom  of  the  Exhibit  it  shows 
that,  for  your  Circuit,  there  were  781  cases  that  were  disposed  of 
after  oral  argument  or  submission,  and  that  the  total  average  time 
'  from  the  filing  of  the  notice  of  the  appeal  to  the  release  of  the 
opinion,  was  220  days. 

I  might  say  that  I  think  that  that  is  a  rather  good  record,  because 
the  very  minimum  that  one  might  expect  would  be  somewhere 
around  185  to  215  days,  depending  upon  how  much  time  one  would 
allow  for  the  court  to  do  its  work  after  the  parties  had  completed 
their  work  of  filing  the  brief  in  the  record. 

But,  as  one  looks  at  the  other  circuits,  one  finds  variations  going 
up  as  high  as  466  days,  which  is  an  extreme  length  of  time,  I  think. 
You  would  agree,  would  you  not? 

Judge  Kaufman.  It  is  long.  Mr.  Lipscher  told  me  that  he  will 
give  you  a  copy  of  the  notice  that  appears  in  the  lawyer's  room 
before  they  go  in  to  argue,  where  the  court  tells  them  what  may  re- 
sult in  their  cases.  They  are  told  that  the  court  has  read  their  briefs, 
and  that  cases  may  be  decided  from  the  bench. 

May  I  correct  something?   Not  correct,  but  shed  some  light  on 
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something  that  you  said  earlier,  Mr.  Westphal,  about  the  nature  of 
calendaring  of  cases?  Some  days  there  are  four,  some  days  three. 

The  day  when  there  are  three  is  a  Tusday.  That  is  when  we  hear 
motions,  the  so-called  litigated  motions.  That  is  the  day  when  we 
have  three.  As  I  recall  the  calendar,  when  I  preside,  it  is  usually 
five;  it  is  about  three  on  Tuesday;  it  is  about  five  on  Wednesday. 
It  may  be  five  on  Thursday,  and  on  Friday  there  may  be  fewer  so 
the  out-of-town  judges  may  get  away.  That  is  about  the  way  that 
we  set  up  the  calendar. 

Mr.  Westphal.  I  figured  it  out  yesterday.  It  figures  out  to  four. 
I  will  be  glad  to  show  it  to  Mr.  Lipscher  after  the  hearing.  In  1973, 
you  operated  with  eight  active  judges. 

You  had,  as  I  recall,  five  seniors  who  furnished  an  appreciable 
amount  of  time. 

Judge  Medina  did  not;  he  served  only  4  days,  but  you  had 
visiting  judges  who  have  furnished  a  total  of  55  days  of  sitting.  I 
think  there  were  some  26  or  27  judges  employed  by  your  court  and, 
as  I  understand  you,  your  contention  is  that  you  have  better  coUe- 
giality  in  that  kind  of  an  operation  than  if  you  had  11  active  judges 
which  would  be  able,  statistically,  to  handle  the  workload  that  your 
Court  did  handle  in  1973. 

I  do  not  quite  see  why  you  say  that  there  is  more  collegiality  when 
you  are  employing  26  different  judges  on  your  work  than  you  would 
have  if  you  had  an  adequate  number  of  active  judges,  and  did  not 
have  to  call  up  Federal  district  court  judges,  or  request  visiting 
time  from  other  judges. 

Judge  Kaufman.  I  thought  I  had  made  that  rather  clear  in  my 
statement.  It  is  not  only  a  question  of  collegiality,  it  is  also  a  ques- 
tion of  administering  the  Court.  The  larger  the  Court  gets,  the  more 
difficult  it  is  to  administer  a  circuit.  Particularly  a  circuit  the  size 
of  our  Circuit. 

Collegiality  is,  of  course,  a  terribly  important  point.  We  call  up 
very  few,  very  few,  district  court  judges.  We  do  it  only  when  there 
is  a  sudden  illness  of  a  judge  who  cannot  sit  and  we  have  to  replace 
him.  We  utilize  that  very  rarely. 

If  you  will  notice,  we  only  use  8.9  percent  visiting  judges.  The 
national  average  was  13.6  percent  in  1973.  In  1972,  we  used  8.8 
percent,  and  in  1972  the  national  average  was  10.8  percent.  We  did 
use  a  higher  percentage  of  senior  judges,  but  only  because — I  will 
not  say  only  because — but  one  of  the  substantial  reasons  in  1972 
and  1973  was  because  our  active  number  had  been  reduced  and  that 
active  number  was  added  to  the  senior  status.  That  probably  would 
not  be  the  experience  of  the  Fifth  Circuit  or  the  Tenth  Circuit,  but 
we  are  so  steeped  in  this,  that,  as  I  say  it  is  not  something  mystical 
or  religious;  it  is  a  question  of  administrative  efficiency. 

We  are  a  compact  court.  Our  geographical  area  is  rather  small. 
We  have  fewer  judges  to  consult,  and  I  can  tell  you  as  a  chief 
judge — and  I  am  sure  that  my  brothers  will  attest  to  this — that  it 
is  very  difficult  when  you  have  these  matters  that  arise  where  you 
must  get  a  court  together  quickly.  Wlien  you  must  have  a  decision — 
whether  it  is  in  a  judicial  matter  or  whether  it  is  an  administra- 
tive matter,  and  the  administrative  matters  do  take  up  an  enormous 
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amount  of  my  time — it  is  awfully  convenient  to  be  able  to  consult 
a  small  number  of  active  judges. 

Mr.  Westphal.  Thank  you,  Judge.  I  have  no  further  questions. 

Senator  Burdick.  Thank  you,  Judge. 

Judge  Kaufman.  Thank  you,  very  much,  Mr.  Chairman. 

Senator  Bl^rdick.  Our  next  witness  this  morning  will  be  the  Hon- 
orable Frank  M.  Coffin. 

[The  prepared  statement  of  Judge  Coffin  follows:] 

Prepared  Statement  of  Chief  Judge  Frank  M.  Coffin 

THE  need  for  an  ADDITIONAL  CIRCUIT  JUDGESHIP  IN  THE  FIRST  CIRCUIT 

I.  Introduction 

While  the  First  Circuit's  filings  decreased  from  421  in  FY  1972  to  401  in 
FY  1973,  this  does  not  foreshadow  a  trend.  I  attribute  the  decrease  to  a 
moratorium  imposed  on  new  indictments  in  our  largest  feeder  district,  Massa- 
chusetts, from  April  1972  to  January  13,  1973,  pending  resolution  of  a  challenge 
to  the  Massachusetts  plan  for  impanelling  grand  jurors.^ 

More  concrete  data  exist  in  the  comparison  of  current  docketings  (January 
1-March  20,  1974)  with  docketings  over  the  same  period  in  prior  years  : 


1970 

1971 

1972 

1973 

1974 

Regular  cases  .      

71 

83 
12 

80 
29 

87 
13 

91 

Miscellaneous  cases 

27 

23 

Total  both  cases... 

98 

95 

109 

100 

114 

Source :  Office  of  the  Clerk,  1st  circuit. 

If  the  current  rate  continues,  the  calendar  year  filings  would  be  527  cases. 
This,  of  course,  is  too  short  a  period  for  any  precise  predictions,  but  the  data 
do  indicate  that  the  upward  trend  is  resuming. 

Our  court,  which  is  the  only  three-active-judge  Court  of  Appeals  remaining 
in  the  system,  realizes  that  the  addition  of  a  judge  will  mean  more  cases 
decided  by  a  panel  where  one  active  judge  has  not  participated,  the  possibility 
of  en  banc  rehearings,  more  complexity  in  administration  and  communications. 
Nevertheless,  viewing  the  historical  record,  the  demands  of  the  present  work- 
load, and  the  prospects  of  the  next  several  years,  we  feel  obliged  to  recommend 
that  an  additional  judgeship  be  authorized.  I  add  the  observation  that  the 
thin-ness  of  our  present  judgepower  gives  us  no  flexibility  in  the  event  of 
prolonged  absence  or  sickness.  We  have  but  one  senior  judge  and  he  (quite 
properly)  takes  the  position  that,  since  after  twenty  years,  sitting  is  optional 
on  his  part,  he  can  and  does  sit  elsewhere  a  good  part  of  the  time. 

In  this  statement  I  shall  treat  three  subjects :  the  historical  record ;  the 
nature  and  level  of  present  performance ;  prospects  for  the  immediate  future. 

II.  The  historical  record 

The  profile  of  the  past  decade  is  as  follows  : 


1  other  factors  came  into  play  in  Massachusetts  in  FY  1972  and  1973  which  affected 
the  number  of  appeals  from  this  Isey  district :  lengthy  vacancies,  sickness,  retirement, 
the  appointment  of  two  new  judges.  I  have  described  these  In  my  letter  of  March  19, 
1974  to  Senator  Burdiclc  concerning  the  need  of  the  district  of  Massachusetts  for  addi- 
tional judges. 
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Fiscal  year- 

1964 

1965 

1966 

1967 

1968 

1969 

1970 

1971 

1972 

1973" 

1 

Cases  commenced 

Cases  terminated 

Cases  pending            

204 

181 

79 

25 

59 

97 

210 

197 

92 

17 

65 

115 

199 

228 

63 

29 

41 

158 

193 

179 

77 

12 

53 

114 

213 

207 

83 

9 

65 

133 

221 

207 

97 

17 

55 

135 

277 

277 

97 

39 

76 

162 

383 

350 

130 

24 

104 

222 

421 

385 

166 

34 

98 

253 

401 

367 

197 

40 

94 

233 

Cases  disposed  of  by  consolidation 

Cases  disposed  of  without  hearing  or 
submission                      .             ..  . 

Cases  disposed  of  after  hearing  or  sub- 
mission..  

Source:  Annual  reports  of  the  Director  of  the  Ad 

ministrative  Office. 

These  statistics  have  particular  pertinence  since  during  the  entire  period 
they  reflect  the  output  of  a  constant  court  of  three  active  judges.  As  can  be 
seen,  the  record  was  one  of  remarkable  stability  through  FY  1969.  But  the 
years  since  then  have  seen  a  doubling  in  cases  commenced ;  an  80  per  cent 
increase  in  terminations ;  a  75  per  cent  increase  in  cases  disposed  of  after 
hearing  or  submission.  According  to  the  Management  Statistics  Report  for 
FY  1973,  the  increase  in  the  circuit's  filings  between  FY  1967  and  1973  was 
107.8  per  cent,  third  highest  of  the  circuits.  Between  FY  1969  and  1972, 
filings  increased  90.5  per  cent,  the  highest  rate  for  that  period. 

The  record  of  opinions  written  in  the  past  decade  is  as  follows  : 


Fiscal  year— 

1964 

1965 

1966 

1967 

1968      1969 

1970 

1971 

1972 

1973 

72 
22 

91 
28 

113 
23 

81 

24 

91         92 
23         20 

104 
21 

117 
42 

117 
26 

119 
31 

Name  opinions. 
Per  curiam 


Total 94       119       136       105       114       113       127       163       146         162 


Source:  Clerk  of  court,  1st  circuit. 

This  represents  an  increase  over  70  per  cent  in  total  opinions,  and  an  increase 
of  65  per  cent  in  name  opinions. 

Another  index  of  substantial  judge-involved  work  lies  in  those  cases  in  our 
miscellaneous  docket  which  were  disposed  of  only  after  vote  of  three  judges, 
after  a  memorandum  of  opinion  was  issued,  or  where  fewer  than  three  judges 
were  involved  but  where  substantial  work  was  done.  The  record  of  the  total 
miscellaneous  docket  and  that  part  of  it  with  significant  judge  involvement 
is  as  follows : 


Fisca 

year— 

1965 

1966 

1967 

1968 

1969 

1970 

1971 

1972 

1973 

Total  miscellaneous  cases 

Miscellaneous  cases  with  significant 
judge  involvement 

38 
11 

28 
12 

33 
8 

57 
17 

58 
20 

72 
26 

69 

40 

132 
39 

78 
19 

Source:  Clerk  of  court,  1st  circuit. 

The  miscellaneous  docket  as  a  whole  has  doubled  and  that  part  of  it  with 
significant  judge  involvement  has  (except  for  FY  1973)  roughly  trebled. 

III.  The  nature  and  level  of  present  performance 

To  give  some  idea  of  the  level  of  attention  and  extent  of  work  during  FY 
1972  and  1973,  I  offer  data  as  to  sittings,  cases  decided  with  and  without  oral 
argument  and/or  submission  of  briefs,  opinions,  terminations,  and  three-judge 
court  cases.  I  enclose,  as  an  appendix  containing  material  relevant  to  our  prac- 
tices in  screening  and  in  hearing  oral  argument,  my  response  of  March  18, 
1974   to   Senator  Burdick's  letter  of  February   27,   1974.   Except  as  otherwise 

i 
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indicated,  my  data  are  drawn  from  "1972  and  1973  Appeals  Decisions  and 
Opinions  by  United  States  Court  Judges"  prepared  for  the  Subcommittee  by 
the  Administrative  Office. 

A.  Sittings 

In  sittings  per  active  judge,  the  First  Circuit,  with  157,  was  fourth  highest 
in  FY  1972  and,  with  150,  was  fifth  highest  in  FY  1973.==  Our  total  hearings 
held  were  175  in  FY  1972  and  190  in  FY  1973.  (Annual  Report,  Director  of 
A.O.,  1973,  p.  11-10.)  As  my  letter  of  March  18,  1974  to  Senator  Burdick 
(appendix)  indicates,  the  hearing  record  for  FY  1974  will  substantially  exceed 
that  of  FY  1973.  My  estimate  was  that  by  the  end  of  FY  1974  we  would 
hear  over  240  causes.  As  of  the  preparation  of  this  statement,  our  April 
hearing  list  brings  us  to  192  hearings,  two  or  more  than  the  total  for  FY  1973, 
w^th  the  traditionally  heavy  months  of  May  and  June  remaining.  My  prediction 
of  240  stands  firm. 

B.  Cases  Decided  With  and  Without  Oral  Arguments  and/or  Submission 
In  FY  1972  the  Circuit  had  the  highest  percentage  of  cases  decided  on  brief 

and/or  oral  argument  (91.4%)  and  the  lowest  percentage  of  cases  decided 
without  either  oral  argument  or  briefs  (8.6%).  In  FY  1973  it  was  third  highest 
in  cases  decided  on  brief  and/or  oral  argument  (83.7%)  and,  correspondingly, 
third  lowest  in  cases  decided  without  either  brief  or  oral  (16.3%). 

C.  Opinions 

In  FY  1972,  the  Circuit  was  third  highest  in  percentage  of  signed  opinions 
(45.5%  of  decided  cases)  ;  in  FY  1973  it  was  first  (54.9%).  In  opinions  per 
active  judge,  the  Circuit  was  third  in  FY  1972  and  tied  with  the  Second 
Circuit  for  third  place  in  FY  1973. 

This  is  based  on  A.O.'s  "1972  and  1973  Appeals  Decisions  and  Opinions", 
which  credits  the  Circuit  with  36  opinions  per  active  judge  in  FY  1972  and  33 
in  FY  1973.  Figures  from  our  clerk's  office  give  45  for  FY  1972  and  44  for 
FY  1973;  if  these  are  accurate,  the  Circuit  would  rank  first  in  opinions  per 
active  judge  in  FY  1972  and  would  tie  with  the  Fifth  Circuit  for  first  in 
FY  1973.  (The  discrepancy  may  well  be  based  on  the  fact  that  occasionally 
we  issue  full  opinions  in  dealing  with  cases  on  the  miscellaneous  docket — 
7  in  FY  1972  and  9  in  FY  1973). 

D.  Term-inations 

The  court  has  been  able  to  hear  argument  or  take  submission  whenever  a 
case  is  ready.  This  means  that  each  month,  month  in  and  month  out,  all 
cases  ready  for  submission  or  argument  are  taken  by  the  court.  There  has 
been  no  case  ready  for  consideration  which  has  been  postponed  for  another 
month,  except,  say,  for  illness  of  counsel. 

The  court  has  been  able  to  dispose  of  all  cases  submitted  and/or  argued 
within  one  fiscal  year  before  the  court  reconvenes  in  September  to  begin  work 
on  the  cases  of  the  following  fiscal  year.  Moreover,  with  one  or  two  exceptions 
over  the  years,  it  has  not  been  reported  at  the  end  of  a  quarter  as  holding 
any  cases  submitted  in  earlier  quarters. 

While  the  Circuit's  record  of  median  time  from  filing  the  complete  record  to 
disposition  is  good— 5.1  months  in  FY  1973,  fourth  shortest  (Management 
Statistics,  FY  1973) — its  actual  performance  is.  I  think,  better  than  this 
measure    indicates.'   We   think   a   better   index   of  expedition    is   the   average 


-  The  FY  1973  figure  per  active  judge  reflects  the  fact  that  our  newest  judge,  swora 
in  in  August,  1972,  did  not  sit  for  most  of  the  cases  heard  at  our  September,  1972,  term. 
Had  he  sat,  the  average  figure  would  have  been  159. 

3  Our  median  time  is  inflated  by  three  artificial  factors:  (1)  while  FRAP  Rule  11(a) 
allows  docketing  a  record  within  40  days  of  notice  of  appeal,  and  Rule  12(a)  allows 
payment  of  the  docket  fee  within  the  same  period,  we  require  (by  local  rule  8)  our 
clerk  to  docket  a  case  immediately  on  receipt  of  the  record  from  the  district  court  even 
though  the  fee  has  not  yet  been  paid — thus  charging  us  with  the  case  on  the  10th  day 
following  notice  of  appeal  rather  than  on  a  day  near  or  at  the  40th  dav  following  the 
notice  of  appeal;  (2)  while  FRAP  Rule  11(d)  allows  the  district  court  to  grant  enlarge- 
ments of  time  up  to  90  days  for  transmitting  the  record,  we  ask  the  district  court  to 
send  its  file  to  us  so  that  we  control  the  requests  for  enlargement  of  time — thus  charging 
us  with  all  such  enlarged  periods  ;  (3)  our  median  time  figure  is  necessarily  also  skewed 
by  the  fact  that  it  includes  roughly  30  Puerto  Rican  cases,  which  we  hear  generally  only 
in  February — the  docketing  of  many  of  these  appeals  will  have  taken  place  almost  a  year 
before  submission  and  hearing. 
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number  of  days  from  the  filing  of  the  last  brief  to  termination.  According  to 
the  computer  print-out  done  by  the  Administrative  Office  for  this  Subcommittee, 
our  average  time  in  FY  1973  was  71  days,  compared  to  an  all-circuits  average 
of  144  days.  We  were  second  only  to  the  Second  Circuit's  figure  of  61  days. 
(We  do  not  follow  that  circuit's  practice  of  announcing  some  decisions  from 
the  bench. ) 

While  terminations  fell  from  385  in  FY  1972  to  367  in  FY  19(3,  this  almost 
exactly  reflected  the  drop-off  in  filings.  The  Circuit  did  all  the  work  ready 
to  be  done.  While  cases  pending  as  of  June  30,  1973  had  increased  to  197  from 
166  the  previous  year,  this  reflects  delays  due  to  lack  of  transcripts  and  other 
actions  not  attributable  to  court  action  or  inaction.  The  cases  pending  per 
authorized  judgeship  were  66  at  the  end  of  FY  1973  (Annual  Report,  A.O., 
1973  table  3,  p.  II-6),  second  lowest  in  the  country.  Terminations  per  author- 
ized judgeship  were  57  in  FY  1961,  76  in  FY  1966,  123  in  FY  1973.  (Annual 
Report,  A.O.,  1973,  table  3,  p.  II-6).  While  this  figure  was  second  lowest  among 
the  circuits,  it  is  close  to  that  of  the  five  next  higher  circuits  and  is 
probably  comparable  when  one  takes  into  account  the  facts  that  (1)  the  circuit 
has  onlv  one  senior  judge  and  all  the  other  circuits  have  from  three  (4th, 
5th,  and  8th)  to  6  (2d,  9th),  or  even  9  (3d)  seniors;  and  (2)  while  several 
circuits  quite  consistently  use  district  judges  on  their  panels,  we  very  seldom 
do,  not  only  because  in  this  small  circuit  they  are  close  to  each  other  but  also 
because  their  own  workload  is  heavy  enough.  Our  "per  authorized  judgeship" 
figure,  therefore,  does  not  have  the  benefit  of  substantial  work  from  senior  or 
district  judges. 

E.  Three- Judge  Courts 
The  burden  of  three-judge  court  activity  falls  more  heavily  on  the  circuit 
judges  in  the  First  Circuit  than  on  the  circuit  judges  in  any  other  circuit. 
Table  34  of  p.  11-41  of  the  A.O.  Annual  Report  for  1973  gives  the  data.  In  FY 
1973  the  Circuit  had  a  total  of  22  cases,  half  as  many  as  the  Second  Circuit 
(with  8  active  and  6  senior  judges)  and  one  third  as  many  as  the  Fifth  (with 
15  active  and  3  senior  judges).  On  a  per  active  judge  basis,  our  judges  drew 
7.3  such  assignments,  highest  in  the  country,  compared  to  a  national  median  of 
4.  More  informative  than  total  three-judge  court  figures  is  the  civil  rights 
component,  the  First  Circuit  having  had  13  in  FY  1973,  the  other  circuits, 
all  with  many  more  judges,  having  from  3  (7th)  to  26  (2d  and  5th).  This 
means  that  our  Circuit  Judges  must  take  a  higher  number  of  such  assign- 
ments— usually  presenting  difficult  issues — than  their  brothers  in  other  circuits. 

IV.  Prospects  f(yr  the  immediate  future 

Part  II  of  this  report  shows  the  extent  to  which  the  work  of  the  Circuit, 
remaining  a  panel  of  three  active  judges,  with  one  senior  since  FY  1973, 
has  increased  in  the  past  decade — in  filings  (doubled),  in  terminations  (up 
80%),  in  opinions  (up  70%),  in  significant  miscellaneous  docket  work  (trebled). 
Part  II  shows  the  pace  and  nature  of  judge  activity — with  a  high  level  of 
sittings  and  hearings,  one  of  the  highest  levels  of  disposition  after  argument 
and/or  briefs,  the  highest  in  percentage  of  signed  opinions  and  one  of  the 
highest  in  opinions  per  judge,  the  second  lowest  in  time  between  filing  of  the 
final  brief  and  disposition,  and  extensive  involvement  in  three-judge  courts. 

It  is  my  conviction  that  there  remains  little  room  for  absorbing  more  work 
without  either  (a)  sacrificing  quality  or  (b)  having  an  additional  judge.  In 
my  letter  of  March  18  to  Senator  Burdick  (appendix)  I  commented  on  the 
weekly  work  time  spent  by  our  judges.  I  could  not  expect  them  and  would  not 
want  them  to  work  additional  hours.  Neither  would  I  like  to  see  more  cases 
resolved  without  briefing  and/or  argument,  or  more  cases  disposed  of  without 
opinion.  We  presently  utilize  unpublished  opinions  substantially,  these  account- 
ing for  44.6  per  cent  of  our  dispositions  on  the  merits.  Of  our  total  dispo- 
sitions, published  opinions  account  for  37  per  cent  (A.O.  Report  on  Circuit 
Opinion  Publication  Plans,  December  21,  1973,  to  Judicial  Conference  Sub- 
committee on  Federal  Jurisdiction).  Finally,  we  are  already  doing  as  much 
pre-argument  screening  as  we  think  is  advisable.  (See  my  letter  to  Senator 
Burdick,  appendix.) 

If  we  take  the  most  conservative  approach  and,  despite  the  indications  of 
our  filings  so  far  in  this  calendar  year,  assume  a  straight  line  projection  of 
67   additional    cases   each    year    (the    historical    record   from    FY   1969   to   FY 
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1972 — 221  to  421  cases  commenced),  and  no  new  district  judges,  tlie  result 
would  be  the  following.  If  we  take  the  average  percentage  in  these  years  of 
cases  consolidated  (9%)  and  of  eases  disposed  of  without  hearing  or  sub- 
mission (25%),  we  can  assume  that  44  hard  cases  would  remain  (67  minus  23 
[34%  of  67  =  23]  =  44).  This  means  about  15  additional  cases  per  active 
judge — or  well  over  two  months'  additional  work.  Even  if  we  included  in  our 
straightline  projection  the  abnormally  low  filing  year  of  FY  1973,  the  average 
rate  of  increase  from  FY  1969  to  FY  1973,  would  give  us  45  additional  cases, 
which,  reduced  by  34  per  cent  to  reflect  consolidations  and  dismissals,  would 
yield  30  hard  cases,  or  10  additional  cases  per  active  judge — a  good  two 
months'  additional  work.  This  is  more  than  equivalent  to  half  a  judge,  since 
six  months'  opinions  must  be  measured  against  ten  months  of  sittings  for 
argument.  Moreover,  we  have  had  to  enlist  the  aid  of  visiting  judges  for  two 
months  in  FY  1974. 

On  this  basis,  we  would  be  in  the  position  in  FY  1975  of  not  meriting  a 
full  additional  judge  but  at  the  same  time  not  being  able  to  keep  up  with 
our  work  without  sacrificing  quality.  But  by  FY  1976  we  would,  even  on  a 
conservative,  straightline  basis,  merit  an  additional  judge. 

Other  realistic  factors  which  should  be  taken  into  account,  however,  are : 
(1)  the  probability  that  our  increase  in  annual  filings  will  exceed  that  shown 
by  a  straight  line  projection,  particularly  with  the  log  jam  of  indictments  in 
Massachusetts  now  broken,  and  with  the  two  new  judges  operating  at  full 
productivity;  (2)  the  possibility  (depending  on  the  will  of  Congress)  that  a 
fourth  judge  will  be  authorized  for  Puerto  Rico  and  that  four  additional  judges 
will  be  authorized  for  Massachusetts;  (3)  the  lack  of  any  capacity  of  our 
court  to  cope  with  any  disability  which  might  affect  one  of  our  judges. 

In  short,  we  cannot  make  a  claim  that  catastrophe  will  befall  us  if  we 
do  not  have  additional  judgepower  in  FY  1975.*  But  we  would  be  substantially 
falling  behind  during  that  year  and  most  certainly  would  desperately  need  an 
added  judge  by  FY  1976  and  thereafter. 

Appendix 

Letter  of  March  18,  1974  to  Senator  Burdick  concerning  screening,  sub- 
missions, and  oral  argument. 

United  States  Court  of  Appeals, 

FOR  THE  First  Circuit, 
Portland,  Maine,  March  18,  1974- 
Hon.  QuENTiN  N.  Burdick, 

Chairman,    SuhcomnUttee    on    Improvements    in   Jndieial    Ma-chinery,    Dirksen 
Office  Building,  Washington,  B.C. 

Dear  Mr.  Chairman  :  I  am  responding  on  behalf  of  the  First  Circuit  to  your 
letter  of  February  27,  1974  asking  for  certain  data  from  each  of  the  circuit 
courts  of  appeal.  I  shall  address  each  of  your  questions  and  also  enclose  five 
copies  of  our  rules ;  a  number  of  copies  of  two  kinds  of  advance  notice  which 
are  sent  to  counsel  to  help  us  prepare  a  schedule  of  arguments ;  and  our  periodic 
calendars  for  argument  and  submissions  for  fiscal  year  1973. 

I  do  not  attempt  here  to  respond  in  any  detail  to  the  issue  central  to  the 
bills  concerning  the  Fifth  and  Ninth  Circuits  and  the  bill  concerning  additional 
circuit  court  judgeships — i.e..  the  workload  reasonably  expected  to  be  borne 
by  a  federal  appellate  judge.  All  I  can  say  here  is  that  in  the  eight  years  I 
have  served  our  court  our  filed  cases  have  more  than  doubled :  the  number  of 
our  published  opinions  has  more  than  doubled  :  our  staff  throughout  the  period 
consisted  of  our  clerk  and  three  deputies  (a  fourth  was  recently  added)  ;  and 
our  court  has  con.sisted  (with  the  exception  of  limited  service  performed  by 
Senior  Judge  Woodbury  until  his  death  in  1970)  throughout  of  only  three  active 
judges,  supplemented,  in  September  1072.  by  the  addition  of  our  former  Chief, 
Bailey  Aldrich,  as  a  senior  judge.  We  have  no  staff  law  clerks  or  court  execu- 
tive. I  would  say  that  each  of  us  works  a  full  day  in  chambers  or  in  court, 
several  hours  a  night  at  home  for  three  or  four  week  nights,  and  five  or  six 
hours  over  the  week-end — roughtly  a  55  hour  week.  Whether  our  workload  or 
output  is  reasonable  is  for  others  to  say. 


*  I  am  nnthori/ed  by  my  colleague.  .TndKe  McEntee.  to  say  that  he  thinks  I  am  too 
optlmlstlr  In  making  this  statement.  He  feels  that  our  critical  need  for  a  fourth  judge 
will  exist  as  of  this  next  September. 
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1.  What  screening  system  is  usedf 

Our  screening  system  is  a  simple  one,  since  we  have  only  three  judges  in 
regular  service.  Whether  a  decision  is  made  with  or  without  oral  argument, 
the  active  panel  usually  makes  the  decision — with,  occasionally,  the  senior  judge 
participating  in  a  panel's  decision.  Screening  is  done  in  the  sense  of  selecting 
either  (1)  seemingly  insubstantial  cases  or  (2)  non-frivolous  cases  which  in- 
volve, say,  a  single  legal  issue  as  to  which  the  briefs  might  be  thought  ade- 
quately to  present  the  case.  This  is  done  usually  only  during  August  in 
preparation  for  our  inevitably  heavy  September  term.  For  other  terms  we  find 
the  preparation  time  so  short  that,  unless  we  come  across  an  obvious  candidate, 
we  prefer  to  have  argument,  even  if  a  brief  one.  Since  we  take  all  cases  when 
they  are  ready  for  disposition,  a  case  not  screened  is  not  shelved ;  it  is  docketed 
for  argument.  The  time  spent  in  oral  argument  is  not  great  and  perhaps  will 
help  in  the  final  resolution. 

As  Chief  Judge,  I  will  select  candidates  for  screening,  usually  on  the  basis 
of  both  briefs,  but  sometimes  only  on  the  basis  of  an  appellant's  brief  if  it 
appears  that  the  appeal  is  untimely,  the  order  is  not  final,  or  some  other  basic 
defect  appears.  Our  clerk  will  often  flag  such  cases  for  my  attention.  Occasion- 
ally, in  such  cases,  we  issue  an  order  to  show  cause  why  we  have  jurisdiction. 
I  then  draft  an  opinion  or  a  memorandum  and  order,  or  ask  one  of  my  fellow 
judges  to  undertake  the  task.  This  is  then  circulated  to  the  panel,  the  judges 
thereof  having  previously  received  the  briefs  and  appendix  or  record.  The  panel 
may  agree  with  or  without  change,  in  which  case  the  case  is  disposed  of  without 
argument.  If  any  one  member  of  the  panel  prefers  to  await  oral  argument,  the 
case  goes  on  our  list  for  hearing.  I  would  say  that  while  we  hear  argument  in 
about  200  cases  a  year,  we  dispose  of  perhaps  a  dozen  or  fifteen  cases  via  this 
screening  process. 

One  more  limited  type  of  screening  is  done  solely  by  me  as  Chief  Judge. 
Before  our  calendar  is  printed  and  sent  to  counsel  I  will  scan  the  briefs  for  the 
session  to  identify  cases  which  I  think  can  be  argued  effectively  within  a 
shorter  time  than  one  half  hour  a  side.  Other  judges  also  have  the  privilege 
of  nominating  cases  for  limited  time  allotments.  This,  we  have  felt,  is  necessary 
if  we  are  to  accomplish  the  oral  argument  part  of  our  work  with  eflSciency — 
and  without  taking  more  than  one  working  week  a  month  for  oral  argument. 
We  are,  I  think,  liberal  in  not  cutting  off  a  lawyer  who  has  exceeded  his  time 
but  is  making  good  use  of  it.  I  have  had  no  complaints  from  anyone  because 
of  time  limitations.  Generally,  the  foreshortened  (i.e.,  fifteen  minutes  per  side) 
arguments  are  imposed  in  from  one  fourth  to  one  fifth  of  our  cases. 

2.  Are  periodic  calendars  composed? 

Yes.  I  enclose  ours  for  fiscal  year  1973.  I  also  enclose  two  forms  of  notice 
which  go  to  counsel  before  final  printing  of  the  calendar.  One  calls  for  an 
estimate  of  time  and  the  other  notifies  counsel  that  argument  is  limited  to 
15  minutes  per  side.  The  responses  help  my  clerk  and  me  to  assign  cases  for  a 
specific  day  and  make  time  allotments.  This,  we  think,  helps  both  court  and 
counsel  make  the  most  efficient  use  of  their  time. 

3.  How  and  when  are  cases  "submitted"  on  briefs? 

a.  A  pro  se  prisoner's  case.  See  local  rule  13. 

b.  When  counsel  on  one  side  is  ill  or  wishes  to  .submit,  and  the  other  side  is 
content  to  do  likewise,  if  the  court  approves,  under  our  local  rule  13. 

c.  By  motion  of  appellee  or  sua  sponte  under  our  local  rule  12. 

4.  How  many  weeks  {and  days  within  each  week)  are  devoted  to  sitting  for 
oral  argument? 

We  sit  during  the  first  week  of  each  month,  except  July  and  August — ten 
sittings.  In  September  we  sit  the  last  3  days  of  T^bor  Day  week  and  several 
days  in  the  following  week.  In  fiscal  year  1973  we  sat  on  37  days.  In  the  seven 
sittings  thus  far  in  fiscal  year  1974  we  have  sat  for  30  days ;  I  anticipate  a 
final  figure  of  43  days.  We  try  to  schedule  at  least  4  hours  of  argument  each  day. 
We  sit  from  10  a.m.  to  1  p.m.  and  from  2  p.m.  to  3  or  4  p.m.  or  even  later. 
We  end  the  day  with  about  an  hour  of  conference  on  the  day's  cases.  In  fiscal 


319 

year  1973,  190  causes'  were  argued  in  the  37  days  for  a  total  (approximate) 
time  of  138  hours,  the  average  argument  day  occupying  3.7  hours.  So  far  in 
fiscal  year  1974  (7  out  of  10  sittings),  we  have  heard  173  causes  in  30  days  for 
a  total  time  of  125  hours,  the  average  argument  day  running  to  4.1  hours.  I 
expect  that  the  final  figures  for  fiscal  year  1974  will  be  247  causes.  43  days,  and 
179  hours. 

5.  How  many  cases  are  argued  each  day? 

In  fiscal  year  1973,  approximately  5.1.  In  fiscal  year  1974,  5.7. 

6.  What  is  the  length  of  oral  argument  accorded  to  each  side? 

Generally,  30  minutes,  unless  time  is  limited  to  15  minutes  (see  above  dis- 
cussion). Very  occasionally  we  may  allot  more  time  in  a  complex  case,  or  case 
involving  several  parties.  And  some  times  counsel  will  request  or  the  court 
will  suggest  less  than  15  minutes. 

I  hope  that  this  gives  you  the  information  you  need.  If  there  is  anything  else 
I  can  furnLsh,  I  shall  do  my  best  to  supply  it. 
Sincerely, 

Frank  M.  Coffin. 


1  A  "cause"  could  include  several  cases  consolidated  for  argument  purposes,  or  closely 
associated. 
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STATEMENT  OF  HON.  FRANK  M.  COFFIN,  CHIEF  JUDGE,  U.S.  COURT 
OF  APPEALS  FOR  THE  FIRST  CIRCUIT,  PORTLAND,  MAINE 

Judge  Coffin.  I  have  submitted  a  statement  for  the  record  and 
would  like  to  amend  it — that  is,  I  have  discovered  an  overstatement 
on  page  11,  in  which  I  make  some  assumptions  about  projections, 
and  I  can  give  this  amended  statement  to  Mr.  Westphal,  but  I  got 
carried  away  with  our  current  rate  of  additions  and  added  both 
regular  and  miscellaneous  cases,  which  give  us  an  inflated  figure. 

I  should  confine  myself  to  regular  cases.  It  does  not  change  the 
result. 

Senator  Burdick.  You  may  submit  the  amendment.  It  will  be 
incorporated  in  your  prepared  statement. 

Judge  Coffin.  This  is,  perhaps  an  interesting  conjunction  of 
Chief  Judges  testifying,  because  our  circuit  poses  problems  and 
experiences  (][uite  different  than  that  of  the  Second  Circuit. 

Summarizing  the  high  points  of  my  statement,  we  are  and  have 
been  for  many  years,  the  last  of  the  circuits  to  consist  of  one  panel 
of  active  judges,  three  active  judges  and  one  senior  judge,  our  former 
Chief. 

We  have  had  no  en  banc  hearings.  Our  panel  is  the  Circuit  Coun- 
cil. When  we  meet  every  month  for  cases,  we  take  up  Council  mat- 
ters at  the  same  time. 

We  have  the  smallest  clerk's  office,  with  one  clerk,  one  chief  dep- 
uty, and  although  until  recently  there  have  been  only  two  assistants, 
we  now  have  a  third  assistant.  Given  the  size  of  our  clerk's  office, 
we  have  been  able  to  carry  out  a  very  heavy  load  per  clerk. 

We  have  had,  in  some  degree,  the  same  kind  of  experience  that 
other  circuits  have.  Our  filings  have  doubled  since  1969.  Our  termi- 
nations in  the  same  period  have  increased  by  about  80  percent.  Our 
cases  disposed  of  after  hearing  or  submission,  have  increased  about 
75  percent.  We  are,  in  fiscal  1978,  the  third  highest  in  cases  disposed 
of  in  that  way. 

Our  opinions  over  the  past  decade  have  increased  in  number  by 
70  percent.  The  number  of  name  opinions  has  gone  up  65  percent. 
Our  miscellaneous  docket  has,  I  say  in  my  statement,  approximately 
trebled  since  1965.  The  figures  vary.  There  are  fluctuations.  The 
miscellaneous  docket  is  important  because  part  of  it  involves  signifi- 
cant judge  time,  although  it  is  not  counted  as  regular  agenda  items. 
You  have  already  demonstrated  that  you  have  the  statistics  on 
hearings  that  have  been  held  and,  in  my  statement,  I  make  the  ob- 
servation that,  as  of  our  last  sitting  last  week,  we  reached  the  figure 
of  sittings  for  all  of  last  year.  May  and  June  will  be  net  additions 
to  the  number  of  cases  that  we  shall  hear,  and  I  think  that  we  will 
go  up,  from  roughly  190  to  240.  According  to  my  figures  which  I 
think  are  probably  somewhat  different  from  those  that  the  staff 
has  used,  but  nevertheless  relatively  representative,  we  will  go  from 
about  190  last  year  to  240  causes  heard  when  this  fiscal  year  is 
finished. 

From  the  filing  of  the  last  brief,  to  disposition,  we  are  competing 
with  the  Second  Circuit,  which  has  the  best  record. 

I  think  that  we  have  the  second  best  record. 
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Our  terminations  per  judge  are  low,  compared  with  most  other 
circuits,  but  they  are  still  very  close  to  the  next  five  circuits;  and 
in  counterdistinction  to  other  circuits,  we  have  only  one  senior  judge 
and  do  not  use  district  judges  except  in  emergencies,  so  that  we  do 
not  have  the  benefit  of  senior  judge  service  or  district  judge  service 
in  computing  our  terminations  per  active  judge. 

We  have  the  highest  involvement  of  our  circuit  judges  in  three- 
judge  court  cases.  We  will  have  a  disproportionately  high  percentage 
of  three-judge  court  cases  and  also  that  kind  of  three-judge  court 
case  which  involves  a  constitutional  question. 

Having  only  three  active  circuit  judges,  we  get  more  than  our 
share  of  involvement  in  this  rather  difficult  matter. 

I  would  say  that  our  approach  to  our  work  involves  us  in  written 
explanations  most  of  the  time.  That  is,  we  very  seldom  will  issue  a 
simple  order.  I  do  not  know  whether  the  committee  would  be  inter- 
ested in  the  samples,  but  I  brought  along  what  we  call  a  "Memo- 
randum Order"  which,  as  you  can  see,  is  a  two  and  a  half  page 
document  with  some  citations  and  is  an  explanation  of  what  we  do 
in  that  particular  case. 

We  do  not  think  it  is  worth  publishing,  because  it  turns  both  on 
the  facts  of  the  case,  plus  standard  law,  which  is  not  being  changed 
in  any  way.  We  think  that  counsel  or  the  public  would  not  learn 
anything  by  having  this  in  public  print,  but  at  least  the  parties 
know  why  we  have  arrived  at  the  decision. 

We  also  distribute  a  signed,  or  a  per  curiam  opinion,  that  is  not 
for  publication.  This,  in  my  hand,  is  a  labor  case  which  is  almost 
completely  factual  with  some  pertinent  authority ;  no  purpose  would 
be  served  by  putting  that  into  the  West  system.  We  have  also  had 
some  Health,  Education  and  Welfare  cases — social  security  cases 
where  perhaps  a  written  analysis  involves  the  scrutiny  of  medical 
testimony.  So  we  do  a  great  deal  of  our  work  by  these  written  rnem- 
oranda  and  orders  or  unprinted  per  curiam,  or  even  signed,  opinions. 

Then,  as  you  know,  we  do  quite  a  bit  via  signed  published  opin- 
ions, where  we  rank  rather  high,  if  not  highest,  in  the  country. 

We  are  not  here  before  you,  Mr.  Chairman,  to  say  that  there  w^ill 
be  a  catastrophe  if  we  do  not  get  a  judge  right  away,  this  com- 
ing fall.  One  of  my  colleagues  has  directed  that  I  include  his  dissent 
from  this,  and  it  is  in  my  statement;  he  thinks  that  our  need  for  a 
judge  is  critical  as  of  this  fall.  My  estimate  is  that  with  a  straight- 
line  projection  over  the  past  several  years,  leaving  aside  the  anomaly 
of  fiscal  1973,  when  our  filings  diminished  somewhat,  but  taking  the 
projections  for  several  years,  we  will  probably  have  this  coming 
year  or  this  present  year,  2  months  additional  work  per  judge  of 
hard  cases,  which  would  mean,  perhaps,  ideally,  we  would  need  half 
a  judge  this  next  year. 

I  think  that,  after  this  coming  year,  unless  trends  change  radi- 
cally, we  will  desperately  need  a  judge.  I  suspect  that  if  the  rates 
continue  to  develop  as  they  have,  we  will  fall  somewhat  behind.  I 
think  that  we  are  working  at  our  peak. 

I  would  not  want  myself,  or  my  colleagues,  to  put  any  greater 
amount  of  time  in.  Indeed,  looking  back  at  this  three-judge  court 
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over  the  past  10  years,  it  has  demonstrated  a  remarkable  ability  to 
grow  with  the  times. 

I  suspect  that  10  or  15  years  ago,  the  three  judges  worked  at  a 
much  slower  pace  than  we  do  now.  I  think  that,  with  the  statement 
and  with  this  oral  summary,  these  are  the  major  points  that  I  would 
make. 

Senator  Burdick.  Thank  you  very  much.  Judge.  I  presume  that 
you  are  aware  of  the  direct  relation  between  the  number  of  cases 
filed  in  the  district  courts  and  the  number  of  appeals. 

The  Administrative  Office  figures  for  the  past  year  and  a  half 
indicate  that  district  filings  may  have  reached  a  plateau — in  fact, 
we  may  be  seeing  the  start  of  a  downward  trend.  If  this  continues, 
then  the  projections  that  were  made  a  few  years  ago  will  no  longer  be 
accurate  enough  to  support  a  wise  decision  regarding  judgeship  needs. 
Of  course,  we  do  not  really  know  yet  if  this  leveling  is  a  reflection 
of  increased  efficiency  in  the  courts  or  merely  a  reflection  of  such 
factors  as  the  diminishing  number  of  selective  service  cases,  and  the 
impact  of  help  obtained  from  magistrates  and  so  forth.  Still,  we 
have,  at  least  temporarily,  reached  a  plateau. 

Judge  Coffin.  I  wish  that  it  would  continue.  I  think  that  I  can 
safely  say  that  the  upward  trend  is  resuming.  That  is,  I  called  my 
clerk  yesterday  for  the  filings  for  this  calendar  year.  Taking  only 
regular  cases,  if  this  rate  continues  through  the  year,  we  will  have 
filings  of  442  regular  cases. 

This,  to  me,  means  somewhat  of  a  straight-line  projection,  skip- 
ping fiscal  1973,  where  we  went  down.  That  is,  in  fiscal  1972  we  had 
a  figure  of  420.  Then  in  fiscal  1973  we  went  down  to  400.  Now  for 
fiscal   1974  we  are  going  to  be  up  to  440. 

Part  of  the  reason  for  the  1-year  decline,  as  I  explained  in  my 
statement,  was  that  we  embargoed  indictments  for  a  substantial  pe- 
riod of  time  in  fiscal  1972  and  1973  in  the  district  of  Massachusetts. 
There  was  a  challenge  to  the  system  of  choosing  grand  juries  and 
there  were  8  or  9  months  when  indictments  were  not  coming  out. 

That  logjam  is  now  broken,  and  I  suspect  that  we  will  see  the 
results  of  that  in  criminal  appeals. 

Senator  Burdick.  We  have  had  the  suggestion  made  to  the  sub- 
committee that  approximately  200  cases  a  year  is  the  desirable  max- 
imum number  of  cases  that  a  panel  of  three  judges  should  be  ex- 
pected to  hear  and  decide. 

Since  your  court  consists  of  only  three  judges,  it  serves  as  some- 
thing of  a  model  for  study  purposes.  Now,  in  1972  your  court  dis- 
posed of  a  total  of  385  cases.  The  attrition  rate  was  33.7  percent  or 
130  cases  which  were  terminated  by  consolidation,  cross  appeals, 
dismissals  and  settlements. 

This  left  approximately  two-thirds,  255  cases,  for  decision  by  the 
court.  Of  this  number,  233  were  decided  after  oral  argument,  or  on 
submission  of  the  briefs.  The  other  22  cases  were  decided  without 
briefs  or  oral  arguments. 

In  disposing  of  these  cases,  each  judge  wrote  39  signed  opinions 
and  10  per  curiam  opinions.  Each  of  your  judges  devoted  6  weeks, 
plus  1  day,  to  hearing  oral  argument.  All  this  was  accomplished  by 
your  three  active  judges,  with  only  14  days  of  visiting  judge  assist- 
ance. 
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While  I  am  sure  that  each  of  you  were  kept  busy  by  this  work- 
load, would  you  express  your  opinion  as  to  whether  this  was  too 
large  a  flow  for  this  court? 

Judge  Coffin.  No,  it  was  not  too  large,  but  I  would  not  want  to 
see  it  grow  significantly  larger.  If  we  were  sure  that  the  work  would 
level  off,  we  would  not  be  here  today,  but  I  think  we  all  worked  as 
many  hours  a  week  as  we  should  and  we  had  as  many  sittings  as  I 
think  we  should.  Some  of  the  dismissals,  other  than  consolidations, 
do  take  significant  cx)urt  action.  There  will  be  denials  in  forma  jMuperis 
oases,  or  certificates  of  probable  cause,  or  an  injunction  pending 
an  appeal,  where  three  judges  will  sometimes  have  a  hearing  and, 
even  if  they  do  not  have  a  hearing,  they  will  still  ^o  over  the  files. 
So  although  we  do  have  a  high  percentage  of  attrition,  some  of  it 
involves  judge  time,  considerable  judj^e  time. 

Mr.  Chairman,  to  answer  your  question  frankly,  however,  I  think 
that  last  year  was  too  much  in  one  way.  I  think  that  we  could  live 
with  that,  but  we  did  have  visiting  judges.  We  were  well,  healthy — 
knock  on  wood,  because  for  the  8  years  I  have  been  on  the  court, 
both  I  and  my  colleagues  have  been  healthy — but,  with  a  three-judge 
court  and  one  senior,  if  one  is  indisposed  for  any  period  of  time, 
we  would  be  in  trouble. 

So  we  keep  up  by  borrow^ing  a  judge  for  2  months,  but  I  think  we 
are  at  the  point  where  the  continuing  increase  will  put  us  in  a 
dilemma,  either  of  sacrificing  deliberation  or,  I  think,  working  so 
hard  that  this  will  be  counter-productive. 

Senator  Burdick.  In  1973,  your  court  had  7  full  weeks  and  2  days 
of  oral  argument,  with  Judge  Aldridge's  help — I  believe  he  helped 
you  out  for  21  days.  The  three  active  judges  of  your  court  averaged 
about  6  weeks  of  sittings,  as  Administrative  Office  statistics  show. 

In  other  words,  subtracting  Judge  Aldridge's  help,  plus  about  5 
days  of  sitting  from  Senior  Judge  Hamley  of  the  ninth  circuit,  your 
three  active  judges  sat  approximately  the  same  number  of  days 
that  each  active  judge  sat  in  1972. 

Is  that  correct? 

Judge  Coffin.  Yes. 

Senator  Burdick.  Another  way  of  looking  at  it  is  in  terms  of  the 
number  of  days  that  the  three-judge  panel  sat,  or  disposed  of  your 
business. 

In  1972,  a  panel  sat  31  days ;  in  1973,  a  panel  sat  37  days ;  in  1974, 
you  anticipate  about  43  days  of  sittings.  In  our  studies  we  have 
found  circuits  where  the  active  judges  sat  for  40  to  45  days  of  oral 
argument — which  is  8  or  9  full  weeks  of  sittings — and,  in  another 
circuit,  the  active  judges  sat  an  average  of  51  days,  or  10  full  weeks. 

If  you  had  a  fourth  judge,  would  your  judges  be  able  to  sit  for 
8  or  9  full  weeks? 

Judge  Coffin.  We  are  sitting  now  for  6  full  weeks  per  judge?  If 
we  had  a  fourth  judge,  I  do  not  know.  I  do  not  see  every  judge  sit- 
ting 8  full  weeks. 

Senator  Burdick.  Would  you  be  able  to  sit  for  7  weeks  per  year? 

Judge  Coffin.  The  total  court  would  be  able  to,  yes. 

Senator  Burdick.  In  1972,  you  had  421  filings  and  385  termina- 
tions. In  1973,  you  had  341  filings  and  361  terminations.  With  a 
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fourth  judge,  do  you  feel  you  could  achieve  a  rate  of  terminations 
equal  to  your  filings  and  also  reduce  the  small  backload  that  you 
have  ? 

Judge  Coffin.  I  think  so,  Mr.  Chairman.  The  backlog — I  wonder 
where  that  blacklog  is.  "We  dispose  of  every  case  which  is  ready 
for  argument  or  brief.  When  the  final  brief  is  filed,  the  next  term, 
that  case  is  heard.  We  do  not  have  an  inventory  to  draw^  from.  We 
will  be  getting  the  briefs  now  for  the  May  term.  The  last  brief 
will  l)e  filed  about  10  days  before  we  sit. 

I  think  that  the  backlog  consists  of  cases  held  up  for  transcripts. 
When  we  have  a  complicated  criminal  case  with  five  or  six  lawyers, 
some  of  them  are  not  ready,  and  we  will  let  it  go  and  that  would 
be  a  pending  backlog. 

Senator  Burdick.  In  other  words,  you  do  not  have  a  backlog;  you 
have  something  in  the  pipeline? 

Judge  Coffin.  Right,  exactly.  We  have  had  no  cases — we  have 
been  lucky  not  to  have  any  cases  under  submission  for  over  3 
months.  Occasionally  we  will — we  did  in  the  Spock  case,  a  case  where 
the  court  had  to  deliberate  a  long  time. 

Senator  Burdick.  That  is  good  news.  You  are  current,  then,  ex- 
cept for  the  matters  in  process,  as  you  say.  In  recent  years,  judges 
of  your  court,  inclusive  of  three- judge  court  cases,  have  given  6 
to  9  days  of  service  to  district  courts. 

If  a  fourth  judge  were  created  for  your  circuit,  if  your  caseload 
permits,  do  you  believe  that  some  additional  help  might  be  given 
on  occasion  to  some  of  the  one-judge  district  courts  in  your  circuit? 

Judge  Coffin.  I  think  so.  And  you  have  put  it  well. 

Where  there  is  a  one-judge  district,  and  that  judge  has  to  recuse 
himself,  then,  at  the  present  time,  they  have  to  get  a  judge  from 
New  Hampshire  to  go  to  Maine.  He  has  to  drop  everything.  So,  I 
think,  even  though  we  would  not  do  it  as  a  matter  of  helping  the 
district  court  catch  up,  we  would  do  it  to  help  out  a  district  court 
that  had  a  particular  problem. 

Senator  Burdick.  The  staff  has  one  short  question. 

Mr.  Westphal.  Judge,  I  think  you  have  been  given  a  copy  of 
Committee  Exhibit  E-1,  which  shows  that,  for  the  199  cases  that 
your  court  terminated  after  oral  argument  or  submission  in  the 
year  1973,  your  total  average  time  from  notice  of  appeal  to  opinion, 
was  229  days. 

I  am  sure  you  recall  the  comments  that  I  made  when  Judge  Kauf- 
man was  here.  I  think  that  is  a  very  good  record,  time-wise.  I  sup- 
pose that  there  could  be  some  improvement  on  that,  but  probably 
not  from  the  time  of  the  last  brief  to  the  release  of  the  opinion. 
But,  looking  at  that  exhibit,  the  average  time,  in  those  199  cases, 
required  for  counsel  to  perform  their  brief  w-riting  function  was 
122  days.  The  normal  time  under  the  Federal  Rules  of  Appellate 
procedure  is  84  days.  Do  you  think  that,  if  your  court  were  a  little 
more  strict  in  granting  extensions  of  time,  you  could  improve  very 
much  on  that  229  days  of  overall  time? 

Judge  Coffin.  I  do  not  think  we  would  see  that  substantial  an 
improvement.  We  have  Puerto  Rican  cases  which  we  hear  once  a 
year.  They  may  be  docketed  in  February  of  this  year  and  we  will 


326 

not  hear  them  imtil  February  of  next  year.  That  skews  our  time 
a  little  bit. 

Mr,  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  We  appreciate  your  contribution  this  morning. 

Judge  Coffin.  Thank  you,  Mr.  Chairman. 

Senator  Burdick.  We  will  adjourn  until  tomorrow  morning  at 
10  o'clock. 

[Whereupon,  at  11 :35  a.m.  the  subcommittee  recessed  to  reconvene 
at  10  a.m.,  Thursday,  April  11,  1974.] 
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THURSDAY,  APRIL  11,   1974 

U.S.  Senate, 
Subcommittee  on  Improvements  in  Judicial  Machinery, 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
6202,  Dirksen  Office  Building,  Senator  Quentin  N.  Burdick  (chairman 
of  the  subcommittee)  presiding. 

Present :  Senator  Burdick  (presiding) . 

Also  present:  William  P.  Westphal,  chief  counsel;  William  J. 
Weller,  research  director;  and  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Today  marks  our  fifth  day  of  hearings  on  S. 
2991,  the  so-called  Omnibus  Circuit  Court  Judgeship  Bill.  We  have 
thus  far  considered  the  First,  Second,  Third  and  Seventh  Circuits. 
Today  we  will  hear  from  the  Chief  Judges  of  the  Fourth  and 
Tenth  Circuits.  Immediately  preceding  the  testimony  of  each  judge 
the  record  will  contain  Committee  Exhibits  E-4  and  E-10,  presenting 
data  related  to  the  Fourth  and  Tenth  Circuit  Courts  of  Appeals 
respectively. 

As  previously  indicated,  the  subcommittee  is  trying  to  explore  the 
workload  of  appellate  judges,  as  distinguished  from  the  caseload 
based  upon  either  raw  filings  or  raw  terminations.  This  endeavor 
is  somewhat  complicated  by  the  fact  that  each  circuit  seems  to  have 
its  own  distinctive  procedural  rules  and  work  habits.  But,  in  any 
event,  the  subcommittee  will  continue  to  explore  the  variations  in 
procedure  in  an  effort  to  find  a  common  measuring  stick. 

Our  first  witness  this  morning  will  be  the  Hon.  Clement  F. 
Haynesworth,  Chief  Judge  of  the  Fourth  Circuit.  The  memorandum 
explaining  the  Fourth  Circuit  screening  procedure  will  be  put  in 
the  record  at  this  point. 

Fourth  Circuit  Memorandum 

This  memorandum  will  summarize  the  calendaring  practices  followed  in  the 
United  States  Court  of  Appeals  for  the  Fourth  Circuit  and  the  procedures  for 
screening,  hearing  and  submission  of  cases. 

Local  Rule  1  of  our  court  states  "The  court  shall  have  an  annual  term,  begin- 
ning on  the  first  Monday  of  October.  Sessions  shall  be  had  at  such  times  and 
places  as  the  court  from  time  to  time  shall  determine."  As  a  practical  matter, 
we  have  a  one  week  session  the  first  of  each  month,  October  through  June. 
These  sessions  are  usually  held  at  the  United  States  Courthouse,  Richmond, 
Virginia.  During  the  summer  months,  a  panel  of  the  court  will  sit  from  time 
to  time  at  Baltimore,  Maryland,  Alexandria,  Virginia,  Asheville,  North  Carolina, 
Greenville,  South  Carolina,  or  elsewhere  in  the  circuit  as  determined  by  the 
Judicial  Council. 
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The  court  has  seven  active  judges  and  two  senior  judges.  Although  the  senior 
judges  do  not  carry  a  full  load,  they  and,  occasionally,  district  judges  within 
the  circuit,  assist  us. 

During  the  Richmond  sessions,  all  of  the  active  judges  attend.  If  the  two 
senior  judges  are  available,  or  one  senior  judge  and  one  outside  judge  to 
provide  a  total  of  nine  judges,  three  panels  will  sit  each  day,  one  of  the 
panels  sitting  in  a  courtroom  borrowed  from  the  district  court.  If  only  the 
active  judges  are  present,  two  panels  wiU  sit  each  day.  The  regular  assignment 
is  four  cases  for  each  panel  each  day,  so  that  in  a  five-day  week,  two  panels 
can  hear  forty  cases,  while  during  a  three  panel  session,  sixty  cases  can  be 
heard.  When  en  banc  hearings  are  scheduled,  the  case  assignments  for  each 
panel  that  day  are  reduced  accordingly. 

During  July,  August,  and  September,  the  whole  court  does  not  meet  unless 
there  is  an  emergency  need  for  an  en  banc  hearing.  Each  judge  in  regular  active 
service,  however,  will  be  called  upon  to  sit  at  least  once  during  those  months 
as  a  member  of  a  panel  to  sit  for  approximately  a  week  at  any  convenient 
place  in  the  circuit. 

During  the  Richmond  sessions,  when  the  whole  court  is  together,  the  panels 
are  changed  daily.  During  the  week  each  of  the  judges  will  sit  at  least  once 
with  most  of  the  other  judges,  and  during  tlie  course  of  the  year,  each  judge 
will  sit  approximately  the  same  number  of  times  with  each  of  the  other 
judges. 

The  calendar  of  cases  to  be  heard  at  each  session  is  prepared  by  the  clerk, 
while  the  Chief  Judge  determines  the  composition  of  the  hearing  panels  for 
each  day  during  the  Richmond  sessions  and  for  each  week  in  sessions  away 
from  Richmond.  Some  adjustments  must  then  be  made  because  of  disqualifi- 
cations. This  is  done  by  moving  a  case  from  the  panel  upon  which  the  dis- 
qualified judge  is  to  sit,  to  another  panel  sitting  the  same  day,  the  exchange 
being  by  numbers,  that  is  the  second  case  before  the  first  panel  will  be  ex- 
changed with  the  second  case  before  the  second  panel.  If  there  are  multiple 
disqualifications  or  other  complications,  the  disqualified  judge  will  be  moved  to 
one  of  the  other  panels,  but  the  objective  is  to  achieve  the  necessary  adjust- 
ments with  a  minimal  alteration  of  the  random  assignment. 

Only  cases  which  have  survived  a  screening  jirocess  are  thus  calendered  for 
oral  argument.  Those  screened  for  decision  without  oral  argument  are  sent 
to  screening  panels.  These  panels  are  determined  in  fixed  rotation.  The  clerk 
will  send  the  first  case,  for  instance,  to  Judges  Haynsw^orth,  Boreman  and 
Bryan ;  the  next  one  will  go  to  Judges  Boreman,  Bryan  and  Winter,  while  the 
third  will  go  to  Judges  Bryan,  Winter  and  Craven.  For  this  purpose.  Chief 
Judge  Haynsworth  follows  Judge  WMdener,  so  that,  in  the  circle,  the  last 
panel  is  composed  of  .Judges  Widener.  Haynsw'orth  and  Boreman. 

Because  of  the  large  volume  of  screen  cases,  Judge  Boreman  is  in  the  rota- 
tion only  for  certain  classes  of  cases.  With  respect  to  those  classes  of  cases 
in  which  he  does  not  participate  in  the  screening  process,  he  is  simply 
dropped  from  the  rotation,  so  that  the  first  panel  is  composed  of  Judges 
Haynsworth.  Bryan  and  Winter,  and  the  second.  Judges  Bryan,  Winter  and 
Craven. 

With  the  assistance  of  a  draft  of  a  proposed  opinion  prepared  by  a  staff 
law  clerk,  frequently  accompanied  by  an  informal  memorandum  or  a  letter 
containing  explanatory  matter,  the  screening  panel  decides  whether  or  not 
the  case  is  appropriate  for  summary  disposition  without  oral  argument.  If 
any  member  of  the  panel  thinks  the  ca.se  inappropriate  for  di.sposition  in  the 
screening  process  or  suggests  that  he  thinks  that  oral  argument  might  be 
enlightening,  the  case  is  immediately  witlidrawn  from  the  screening  process 
without  further  discussion  or  debate.  The  doubt  of  one  judge  about  disposition 
in  the  screening  process  is  resolved  in  favor  of  a  full  oral  hearing.  If,  how- 
ever, the  screening  panel  unanimously  thinks  the  case  appropriate  for  sum- 
mary disposition,  the  first  judge  on  the  panel  prepares  and  circulates  a  propo.sed 
opinion,  utilizing  the  materials  prepared  by  the  staff  law  clerk  to  the  extent 
that  hp  thinks  appropriate. 

In  the  screening  process  there  is  not  ordinarily  a  face  to  face  conference  of 
the  panel  members.  They  are  in  communication  by  mail  and.  frequently,  hv 
telephone.  While  appropriateness  for  di.«:position  in  the  screening  process  is 
not  debatable,  if  there  is  any  difference  of  opinion,  the  particular  manner  of 
disposition,  and  the  completeness  and  appropriateness  of  the  language  of  the 
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opinion  is  debatable.  Quite  frequently  proposed  opinions  in  the  screening  process 
are  modified  to  accommodate  suggestions  received  from  members  of  the  panel 
other  than  the  initiating  judge. 

This  system  of  rotation  assures  that  each  of  the  judges,  other  than  Senior 
Judge  Boreman,  has  his  proportionate  share  of  the  workload  in  the  .screening 
proce.ss.  During  the  cour.se  of  a  year,  each  judge  will  act  as  the  initiating 
judge  of  a  panel  and  as  an  a.ssociate  judge  of  a  panel  approximately  the 
same  number  of  times  as  each  of  the  other  judges. 

With  respect  to  cases  calendared  for  oral  argument,  there  is  no  screening  by 
judges  to  determine  the  time  which  will  be  allowed.  The  lawyers  are  re<iuested 
by  the  clerk  to  estimate  the  time  which  each  thinks  will  be  needed  after  having 
been  informed  that  the  judges  will  have  read  the  briefs.  If  the  case  is  a  fifteen- 
minute  case,  the  lawyers'  e.stimate,  much  more  frequently  than  not,  is  close 
to  that,  and  the  time  clock  is  set  to  his  estimate.  In  most  ea.ses,  this  pnxluces  the 
result  without  involvement  of  judge  time  which  would  flow  from  prescreening 
by  judges  to  determine  allowable  time.  If  a  lawyer  re<iuests  a  full  half  hour,  when 
he  really  needs  only  fifteen  minutes,  the  time  clock  is  set  by  the  courtroom  clerk 
to  his  estimate,  but,  usually,  when  he  finds  that  the  judges  on  the  bench  are 
entirely  familiar  with  the  facts  and  the  issue.s,  he  finds  that  he  has  said  all  that 
is  to  be  said  in  approximately  fifteen  minutes,  and  he  is  cut  off  by  the  judges 
if  he  undertakes  simple  redundance. 
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STATEMENT  OF  CLEMENT  F.  HAYNSWORTH,  JR.,  CHIEF  JUDGE,  TJ.S. 
COURT  OF  APPEALS  FOR  THE  FOURTH  CIRCUIT,  GREENVILLE, 
S.C,  ACCOMPANIED  BY  JUDGE  BUTZNER  AND  SAM  PHILLIPS, 
COURT  EXECUTIVE 

Judge  Hatnsworth.  Mr.  Chairman,  with  your  permission,  I 
would  like  to  have  with  me  Judge  Butzner  of  my  court,  who  is  a 
member  of  the  Committee  on  Administration  and  Chairman  of  the 
Subcommittee  on  Statistics,  and  Mr.  Sam  Phillips,  our  Court  Ex- 
ecutive. 

Mr.  Chairman,  I  have  no  prepared  statement,  but  I  think  we  are 
prepared  to  briefly  sketch  what  we  think  our  needs  are  and  to 
respond  to  any  inquiry  that  you  have.  The  Fourth  Circuit,  when  I 
went  on  it  17  years  ago,  had  three  judges;  it  now  has  seven.  Our 
caseload  has  risen  from  approximately  225  cases  per  year  to  1,573 
filings  last  year. 

While  I  know  you  have  some  question  in  your  mind  about  how 
much  weight  should  be  given  to  filings,  the  cases  that  come  into  the 
court  must  be  handled  somehow,  and  this  is  what  creates  the  main 
stress  upon  us.  With  the  great  increase  in  filings  per  judgeship,  until 
they  reached  225  per  judge  last  year — which  is  far  beyond  anything 
dreamed  of  6  years  ago — we  have  been  compelled  to  resort  to  meth- 
ods of  handling  that  we  would  certainly  not  have  dreamed  of  10 
years  ago. 

I  might  explain  how  we  got  into  the  process  of  handling  cases  on 
the  merits  with  no  hearings.  Our  main  concern  has  been  with  cases 
brought  by  indigents.  We  were  concerned,  when  they  came  up  with 
an  application  stating  that  there  was  a  substantial  constitutional 
question  in  the  case,  with  whether  or  not  we  could  deny  a  hearing 
to  an  indigent  on  the  basis  of  finding  that  his  appeal  was  not  taken 
in  good  faith.  The  Supreme  Court  wrote,  at  some  length,  about  it 
and  held,  in  effect,  that  you  could  do  that  only  if  you  went  to  the 
merits. 

We  thought  that  if  you  were  going  to  have  to  go  to  the  merits, 
that  one  time  should  be  enough.  You  ou^ht  not  to  look  at  it  once 
and  decide  that  you  are  going  to  look  agani ;  it  ought  to  be  handled 
with  one  look.  We  were  also  concerned  that,  even  then,  if  you  denied 
him  a  hearing  simply  on  the  basis  of  a  conclusion  that  his  appeal 
was  not  in  good  faith,  it  would  look  as  if  there  was  uneven  justice 
compared  to  the  man  who  paid  a  filing  fee — and  prepayment  of  the 
filing  fee  was  all  that  was  involved  there.  It  was  one  kind  of  a  hear- 
ing for  the  defendant  who  could  pay,  but  the  man  who  could  not 
pay  got  less.  We  got  the  help  of  a  staff  law  clerk,  and  although  the 
initial  design  was  that  he  would  work  substantially  as  counsel  for 
the  indigent  to  help  present  the  case  to  the  court,  he  also  functions 
for  the  court.  He  is  not  adverse  to  the  court,  and  the  court  is  not 
adverse  to  him  either.  Our  desire  is  that  the  staff  find  and  present 
to  us  whatever  strength  there  is  in  a  man's  case. 

As  we  grew  we  got  more  staff  help.  This  was,  in  a  large  degree, 
designed  to  screen  all  cases,  and  now  they  all  go  through  the  screen- 
ing. In  a  case  which  a  staff  law  clerk  thinks  requires  the  full  treat- 
ment, he  does  not  go  to  a  judge.  The  judges  do  not  see  it  until  it  is 
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close  to  the  time  for  the  hearing.  If  the  law  clerk  thinks  that  it  is 
a  case  that  may  be  handled  with  no  oral  hearing,  he  writes  a  memo- 
randum and  a  proposed  decision — some  of  them  are  called  per  curia 
decisions  and  some  of  them  are  called  memorandum  decisions.  I 
will  come  to  those  in  one  moment.  He  sends  the  note  to  a  panel  of 
three   judges. 

Those  panels  rotate.  They  are  fixed  so  that  one  would  come  in 
the  first  instance  to  me,  Judge  Boreman  and  Judge  Bryan,  a  second 
one  would  go  to  Judges  Boreman,  Bryan  and  Winter,  and  so  on, 
so  that  each  judge  gets  the  same  number  during  the  course  of  the 
year. 

When  the  first  judge  on  the  panel  gets  it,  he  looks  at  it,  and,  if 
he  agrees  that  it  is  a  case  that  need  not  be  heard,  he  prepares  an 
opinion,  using  to  what  extent  he  thinks  he  may  the  opinion  of  the 
staff  law  clerk,  and  he  sends  it  to  the  other  members  of  the  panel. 
If  they  all  agree  that  it  is  appropriate  for  handling  without  an 
oral  hearing,  it  is  done. 

We  have  a  rule  that  if  one  member  of  the  panel  is  doubtful  about 
it  or  expresses  a  belief  that  an  oral  hearing  might  be  helpful,  they 
do  not  debate  that  belief;  that  is  the  end  of  it.  That  case  goes  back 
for  full  hearing.  They  may  disagree  about  how  our  opinion  reads, 
about  what  is  said  and  what  is  not  said.  In  that  event  they  confer 
on  it  by  mail  or  by  phone  or  when  the  next  meeting  comes  up,  and 
they  come  to  some  conclusions  as  to  what  is  said  or  the  way  it  is 
said.  When  they  agree  on  that,  it  is  filed  and  the  matter  is  handled. 

The  press  of  the  incoming  filings  has  been  so  great  that  we  have 
enlarged  this  more  and  more,  so  that  now  there  are  a  large  number 
of  filings  that  are  handled  in  this  manner.  Fewer  cases  are  handled 
with  a  full  hearing.  This  is  not  to  say  that  I  do  not  think  that  any 
judge  of  my  court  thinks  this  is  the  best  way  to  do  it.  When  I  came 
on  the  court,  of  course,  each  case  was  heard  fully,  and  we  would 
hear  more  now  if  we  had  more  time.  The  problem  is  that  we  do  not 
have  enough  time  to  keep  up  if  we  hear  every  one,  and  I  think  we 
must  maintain  reasonable  currency. 

If  we  fell  years  behind,  it  would  be  hurtful  to  all  parties  in  the 
court.  We  must  do  what  we  can  to  keep  up  with  the  input,  even 
though  we  resort  to  some  things  that  we  would  not  do  if  we  did  not 
have  such  a  large  input.  With  this  approach,  we  have  managed,  I 
think,  to  keep  current.  In  the  fall  of  the  year  we  hear  cases  promptly 
after  they  are  ready  for  hearing,  and,  when  we  get  done  in  June, 
we  will  have  only  two  to  five  cases  left.  They  will  be  heard  in 
July  or  August.  We  do  meet  in  the  summer,  not  the  full  court,  but 
panels  meet  in  the  summer. 

We  are  not  as  current  in  writing  our  opinions  as  we  might  be. 
Again,  I  can  only  say  it  is  the  press  of  time  that  makes  some  late. 
But  we  do  not  have  a  great  number.  Seven  or  so  may  have  been 
held  for  more  than  3  months.  That  is  a  small  number  out  of  the 
whole.  We  are  doing  what  we  can  to  see  that  they  do  not  get  old, 
and  I  think  that  we  are  improving. 

Now,  with  this  background,  of  course,  I  am  emphasizing  input 
because  that  is  what  is  of  most  concern  to  us ;  that  is  the  nub  of  what 
we  must  handle.  I  think  that  with  the  input  that  we  now  have — 
if  it  stopped  where  it  is  now — we  could  get  along  with  the  shortcuts 
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we  are  taking  as  long  as  we  had  the  help  of  Judges  Boreman  and 
Bryan.  I^nfortunately,  each  of  them  is  growing  older.  Boreman  and 
Bryan  were  both  with  us  in  Richmond  last  week.  Judge  Bryan  was 
there  for  1  day  only,  and  Judge  Boreman  was  there  for  4.  When  we 
got  done  he  complained  to  me  that  he  thought  that  he  was  not  up 
to  it.  It  is  doubtful  how  much  help  we  will  get  from  either  of  them 
this  fall  or  next  year,  and  we  are  already  having  trouble  doing 
what  we  have  been  doing. 

We  cannot  take  more  increases.  I  have  been  talking  about  the  great 
stress  under  which  not  only  this  court  but,  I  think,  almost  all  the 
courts  of  appeals  are  working.  Something  needs  to  be  done  about  it 
so  that  we  do  not  really  break  down.  I  feel  strongly  myself  that,  in 
the  future,  unless  a  substantial  number  of  things  are  done,  includ- 
ing providing  more  judges,  our  courts  of  appeals  may  face  a  real 
breakdown,  and  I  am  very  anxious  that  we  avoid  that.  Let  me  return 
once  more  to  the  procedures  we  use.  The  data  that  you  have  sup- 
plied about  opinions  does  not  include  a  large  number  of  opinions 
that  are  called  memorandum  decisions.  I  brought  some  along  just 
in  case  you  might  want  to  look  at  them. 

Senator  Burdick.  We  will  receive  them  for  the  file. 

[The  information  referred  to  will  be  found  in  the  files  of  the  sub- 
committee.] 

Judge  Hatnsw^orth.  They  are  opinions.  There  is  a  statement  of 
the  facts,  discussion  of  cases,  and  some  of  them  run  to  some  length. 
Some  of  them,  however — a  substantial  number — are  short.  We  use 
a  short  one  when  there  is  an  opinion  of  the  court  below  on  which 
we  can  affirm. 

Of  course,  if  we  reverse  or  do  not  have  an  opinion  from  a  court 
below,  we  write  at  some  length.  These  are  not  written,  in  the  main, 
to  go  to  West  Publishing  Co.,  although  sometimes  they  do.  They 
are  written,  in  the  main,  so  that  the  parties  and  counsel  will  know 
what  we  did  and  why  we  did  it — so  that  if  a  case  goes  to  the  Su- 
preme Court,  the  Supreme  Court  will  know. 

To  the  extent  that  we  have  explained  why,  we  have  little  complaint 
about  the  fact  that  we  do  not  grant  hearings  in  a  large  number  of 
our  cases.  There  has  been  no  substantial  complaint  in  the  Fourth 
Circuit,  such  as  there  has  been  in  the  Third  and  the  Fifth.  I  know 
of  no  reason  for  it  except  that  we  try  to  take  pains  to  leave  no 
doubt  as  to  why  we  did  what  we  did.  We  will  write  very  briefly  in 
a  case  that  has  been  heard  in  open  court,  because  counsel  learn  what 
the  judges  think  in  the  debate.  We  do  not  have  time,  then,  to  retell 
a  lawyer  why  we  decided  the  case  against  him  or  for  him.  But  if 
there  is  no  hearings,  then  we  write  enough  so  that  he  and  his  client 
will  know  what  we  did  and  why.  This  is  the  only  reason  that  I  know 
of  that  we  have  not  gotten  the  feedback  that  has  occurred  in  the 
Third  and  the  Fifth  Circuits. 

I  do  not  mean  to  say  that  they  do  not  do  that.  I  mean  to  say  that 
I  know  we  do.  The  lawyers  find  that  they  are  not  hindered  if  they 
want  to  go  to  the  Supreme  Court  afterward.  At  least  they  have  Ho 
doubt  that  the  judges  knew  what  the  case  was  about  and  informed 
him  of  what  they  did  and  why. 

On  the  basis  of  our  own  convictions,  we  need  two  more  judgeships. 
We  need  more  help  to  handle  the  great  input  which  is  going  on. 
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I  might  say  one  more  thing.  For  the  first  three  quarters  of  this 
year,  there  has  been  no  substantial  increase  in  filings;  they  have  re- 
mained about  the  same  as  last  year.  There  is  one  thing  that  I  should 
note;  there  has  been  a  substantial  decline  in  the  number  of  postcon- 
viction cases — a  drop  from  560  to  404,  or  156  cases — since  last  year. 
Through  the  first  three  quarters,  however,  there  have  been  increases 
in  other  civil  cases,  appeals  from  convictions,  and  in  petitions  to 
review  administrative  orders. 

As  a  result,  we  are  just  a  few  cases  ahead  of  last  year,  even  with 
the  156  case  decline  in  postconviction  cases. 

In  March,  the  most  recent  month,  we  had  155  new  filings.  Of 
those,  only  35  were  prisoner  postconviction  cases  where  a  certificate 
of  probable  cause  was  needed. 

Senator  Burdick.  A  high  percentage  of  those  cases  were  decided 
on  the  merits,  weren't  they? 

Judge  Haynsworth.  Yes.  We  do  find  some  of  them  that  have 
something  there,  and  we  reverse  them.  More  frequently,  we  remand 
for  hearing  where  we  think  more  is  required  in  the  record — usually 
where  a  man  states  a  claim  that  has  not  been  inquired  into.  Most  of 
them  that  we  remand  for  hearing  either  do  not  come  back  at  all  or, 
when  they  come  back,  the  man  has  no  case.  In  this  category,  how- 
ever, we  do  reverse  in  quite  a  few  cases.  In  many  more,  we  remand 
for  hearings  where  we  think  the  man  has  not  had  a  full  hearing. 

Mr.  Chairman,  that  is  substantially  what  I  have  to  say. 

I  will  be  glad  to  expound  on  anything  that  you  or  Mr.  Westphal 
would  like  to  ask  me. 

Senator  Burdick.  I  thank  you  very  much  for  your  contribution 
this  morning,  and  I  only  have  a  few  questions. 

Judge,  you  were  present  at  our  hearing  yesterday,  during  which 
I  reviewed  some  statistics  developed  by  the  subcommittee  on  the 
workload  of  the  various  circuits.  Let  em  now  state  some  of  the  sta- 
tistics for  your  circuit.  In  1973  your  court  of  seven  authorized  judges, 
sitting  in  panels  of  three,  sat  to  hear  oral  arguments  for  a  total  of 
291  judge  days. 

This  averages  out  to  8  weeks  plus  1  day  of  sittings  for  each  of 
the  seven  authorized  judges,  during  which  164  cases  were  heard  at 
a  rate  of  approximately  4  per  day. 

Because  three  senior  judges  and  seven  visiting  judges  are  worked 
into  your  schedule,  this  meant  that  each  of  the  seven  active  judges 
averaged  6  weeks  plus  1  day  of  sittings,  during  which  they  heard 
125  cases  at  a  rate  of  four  per  day.  Therefore,  an  average  three- 
judge  panel  on  your  court  heard  more  cases  than  an  average  panel 
in  the  10th  Circuit  but  less  cases  than  an  average  panel  in  the  Sev- 
enth, Third,  Second  and  First  Circuits. 

Do  you  have  any  comment  on  this  comparison? 

Judge  Haynsworth.  Yes,  sir.  I  think  that  we  sit  to  hear  cases 
less  than  they  do  in  the  Second,  for  instance,  because  they  hear 
them  all.  We  do  not.  We  hear  only  a  small  proportion  of  the  total 
workload,  but  the  ones  that  we  do  not  hear  still  require  work,  and  a 
great  deal  of  work  goes  into  them.  I  often  think  more  work  than 
goes  into  a  case  in  the  Second  Circuit,  where  the  judges  hear  the 
lawyers  and  then  announce  the  conclusion  from  the  bench  and  do 
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not  write  it  up.  That  data  on  our  cases  that  we  hear  orally  cannot 
be  compared  to  the  cases  heard  in  the  Second  Circuit  because  we 
handle  so  many  of  ours  with  no  hearings. 

Senator  Burdick.  Frankly,  we  have  a  problem  assessing  the  work- 
load in  your  circuit  because  of  the  manner  in  which  you  treat  prison- 
er petitions  from  both  State  and  Federal  prisoners.  For  example,  in 
1973  out  of  1,607  determination,  856,  or  over  50  percent,  are  listed 
as  prisoner  petitions  decided  by  the  court  without  benefit  of  briefs 
for  the  parties. 

How  much  weight  do  you  feel  that  the  subcommittee  should  give 
to  these  statistics,  where  half  of  your  terminations  are  prisoner 
petitions  ? 

Judge  Haynesworth.  There  are  all  kinds.  One  of  them,  of  course, 
is  a  growing  number  of  cases  where  the  man  does  not  complain  of 
his  conviction,  but  the  conditions  in  which  he  is  confined.  Some  of 
these  are  pretty  tough  problems.  The  postconviction  cases — thank 
goodness — appear  to  be  on  the  decline  this  year.  But  we  have  had 
many  more  of  those  than  any  other  circuit  has. 

The  ones  that  are  counted  are  cases  that  are  handled  on  the  merits. 
It  is  done  by  three  judges,  and  it  is  not  a  matter  of  saying  some- 
thing ought  to  be  thrown  in  the  wastebasket  and  not  treated  as  a 
case.  That  is  not  so.  These  are  real  cases  and  they  are  handled  on 
the  merits.  They  are  the  only  ones  counted.  Why  we  have  so  many 
more  than  other  courts  have,  I  am  not  certain.  I  have  some  ideas 
about  it,  and  I  can  suggest  to  you  what  I  think. 

Early  in  1963  we  began  to  give  very  extensive  treatment  to  the 
new  rights  that  we  felt  the  Supreme  Court  had  opened  up.  For 
instance,  our  court  held  that  a  prisoner  had  a  right  to  attack  a 
sentence  which  he  had  not  yet  begun  to  serve.  Later  the  Supreme 
Court  affirmed  this.  We  were  hearing  such  things  when  no  one  else 
was.  So  we  were  getting  petitions  in  cases  that  other  circuits  were 
not  hearing,  that  other  courts  were  not  encouraging.  When  the  Su- 
preme Court  finally  affirmed  the  case,  of  course,  that  was  seen  else- 
where, but  not  until  then. 

Earlier  we  held  that  once  a  man  had  obtained  a  new  trial  as  a 
result  of  a  direct  appeal  of  a  postconviction  case  and  was  reconvicted, 
he  could  not  be  sentenced  to  more  than  he  had  gotten  the  first  time 
around.  There  had  been  a  great  restraint  against  people  in  prison 
bringing  these  postconviction  cases  because  each  person  was  afraid 
that,  if  reconvicted,  the  judge  would  throw  the  book  at  him.  So  we 
removed  that  fear  and  removed  a  restraint  which  had  deterred 
filing.  Indeed,  a  prisoner  might  have  much  to  gain  by  seeking  post- 
conviction relief,  and  nothing  to  lose,  after  our  decision.  Several 
years  later  the  Supreme  Court  adopted  substantially  the  same  rule, 
but  only  then  were  prisoners  in  other  circuits  freed  of  that  restraint. 

As  this  went  on,  there  grew  up  in  the  prisons  in  the  Fourth  Cir- 
cuit a  pretty  well-informed  group  of  jailhouse  lawyers,  and  they 
functioned  well,  encouraged  filings,  and  did  a  good  business.  I  think 
they  grew  up  sooner  and  in  greater  numbers  because  we  were  open  to 
their  claims,  and  they  had  some  hope.  This  is  what  I  think.  I  cannot 
say  that  is  the  case.  But  I  know  that  we  get  more  by  far  than  the 
remaining  courts  of  appeals.  This  is  why  I  think  it  happens. 
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Senator  Burdick.  Judge,  do  you  think  those  jailhouse  lawyers 
could  advise  their  clients  so  they  do  not  file  cases  which  they 
simply  cannot  win? 

Judge  Haynsworth.  They  seem  to  be  doing  it,  Mr.  Chairman.  As 
I  say,  this  year  for  the  first  time  we  have  some  reduction  in  the  new 
filings  in  these  cases. 

Senator  Burdick.  Then  you  do  have  some  that  proceed  without 
a  lawyer,  these  'pro  ses^  do  you  not  'I 

Judge  Haynsworth.  A  prisoner  usually  has  counsel,  if  only  the 
jailhouse  lawyer.  The  jailhouse  lawyer's  name  does  not  appear  only 
because  he  cannot  sign  that  petition  as  counsel. 

Senator  Burdick.  I  wonder  if  the  flurry  of  petitions  of  this  kind 
is  not  going  to  diminish  in  time  everywhere. 

Judge  Haynsworth.  Any  reduction  is  welcome,  of  course. 

Senator  Burdick.  We  are  trying  to  find  some  way  to  do  it. 

Judge  Haynsworth.  I  hope  it  will  decline.  TTnless  the  law  is 
changed,  or  some  new  way  to  review  Federal  constitutional  ques- 
tions is  devised,  they  will  go  on.  Indeed,  I  think  they  should  go  on, 
because  I  feel  strongly,  myself,  that  there  must  be  some  means  of 
Federal  review  of  constitutional  questions  arising  in  connection  with 
convictions.  I  think  it  ought  to  be  done  by  a  national  court  that  can 
apply  the  same  rules  throughout  all  the  States.  The  Supreme  Court 
simply  cannot  do  this.  Sometimes  the  State  court  judges  make 
mistakes  apart  from  what  the  Supreme  Court  would  require,  al- 
though I  think  in  general  the  State  courts  are  doing  a  job  that 
has  improved  greatly  over  what  it  was  10  years  ago,  and  I  think 
we  are  trying  hard  to  do  the  same  thing.  But  you  have  50  States, 
and  you  can  have  very  similar  search  and  seizure  or  coerced  con- 
fession questions  which  yield  one  result  in  one  State  and  the  op- 
posite in  the  next.  I  think  there  should  be  some  means  to  resolve 
those  conflicts.  But  until  there  is  a  means  to  resolve  them  on  a 
nationwide  level,  this  is  the  only  way  that  it  can  be  done,  and  should 
be  readily  open  to  prisoners. 

Senator  Burdick.  I  concur  in  your  opinion.  Even  though  there  is 
only  one  case  that  may  have  merit  out  of  100. 

Judge  Haynsw'ORth.  You  have  that  one  case. 

Senator  Burdick.  You  have  that  one  case.  I  know  that  in  district 
courts  that  is  about  what  the  percentage  is,  but  that  one  case  is 
enough. 

Judge  Haynsworth.  Yes,  sir. 

Senator  Burdick.  Are  you  saying  then  that  each  of  the  856  pris- 
oner petitions  is  given  a  thorough  and  complete  consideration  by 
the  court,  resulting  either  in  a  full-blown,  signed  opinion  or  a 
memorandum  of  decision  by  your  court? 

Judge  Haynsworth.  Yes,  sir. 

Senator  Burdick.  What  about  hearings? 

Judge  Haynsworth.  Some  are  and  some  are  not.  I  do  not  know 
the  exact  proportion  in  this  class  of  cases,  but  most  of  them  are  not 
heard  orally;  they  are  handled  in  the  screening  process. 

Senator  Burdick.  Do  you  know,  even  roughly,  what  percentage 
goes  to  oral  argument? 

Judge  Haynsworth.  I  am  not  sure  what  that  is. 
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Senator  Burdick.  Well,  our  statistics  show  that  you  had  hearings 
in  793  cases. 

Judge  Haynsworth.  Yes,  sir. 

Senator  Burdick.  It  may  well  be  that  your  circuit  has  an  excel- 
lent system  for  handling  prisoner  petitions,  but  the  problem  I 
have  is  trying  to  differentiate  between  the  Fourth  Circuit's  method 
and  the  method  employed  by  any  one  of  the  other  circuits. 

Either  all  circuits  should  count  prisoner  matters  or  none  of  them 
should. 

Can  you  comment  on  why  we  do  not  have  some  uniformity  on  how 
we  count  these  things? 

Judge  Haynsworth.  Mr.  Chairman,  I  think,  in  the  other  circuits, 
there  is  an  inclination  to  move  towards  what  we  are  doing;  but  we 
are  not  just  discussing  a  difference  in  the  standards  used  for  count- 
ing cases.  We  count  a  prisoner  petition  as  a  case  because  it  is 
handled  as  a  case  in  the  Fourth  Circuit.  It  is  not  counted  as  a  case 
somewhere  else,  I  think,  because  it  is  not  handled  as  a  case. 

It  was  true  in  some  circuits,  where  there  was  an  application  to 
proceed  without  prepayment  of  the  $15  filing  fee,  that  that  case 
could  go  to  one  judge  with  the  authority  to  deny  it.  "N-VTien  he  did 
so,  that  was  the  end  of  it.  We  do  not  do  that. 

We  actually  have  three  judges  who  review  the  matter  on  its 
merits.  Some  people  have  thought  that  we  give  them  more  than 
they  are  due.  I  do  not  think  so;  I  think  that  we  do  just  what  the 
Supreme  Court  said  we  should  do.  I  think  that  we  do  what  should 
be  done  for  them,  but  if  someone  thinks  that  less  is  due  and  they 
do  much  less,  then  I  do  not  think  it  should  be  counted  as  a  case. 

Personally,  I  think  that  other  courts  of  appeal  should  give  them 
as  much  consideration  as  we  give  them  and  count  them.  If  we  are 
all  counting,  we  would  be  all  in  the  same  boat. 

Senator  Burdick.  The  staff  has  some  questions.  Judge. 

Mr.  Westphal.  Let  me  say  at  the  outset  that  from  the  brief  study 
that  I  have  made  of  the  prisoner  petition  problem  in  your  circuit 
and  the  manner  in  which  your  court  handles  it,  I  have  the  impres- 
sion that  both  State  and  Federal  prisoners  who  petition  for  post- 
conviction relief,  or  file  a  petition  under  section  1983,  seem  to  be 
beneficiaries  of  a  A^ery  satisfactory  method  of  handling  their  com- 
plaints. 

I  reviewed  a  number  of  the  memorandum  decisions  that  you  pre- 
viously submitted  to  Professor  Levin  of  the  Revision  Commission. 
I  noted  that  even  though  you  handle  cases  without  oral  argument 
and  without  any  briefs,  the  memorandum  decisions  that  resulted 
in  those  particular  cases  contain  a  rather  thorough  explanation  of 
the  facts,  an  analysis  of  the  contentions  made  by  the  prisoner,  and 
an  indication  of  whether  there  was  merit  or  lack  of  merit  in  them, 
with  a  citation  of  authority. 

I  also  noticed  that  in  some  of  them  where  relief  was  granted,  re- 
lief was  granted  to  the  man  even  though  no  attorney  was  appointed 
for  him,  and  even  though  the  case  was  not  given  the  full  procedural 
treatment  proscribed  by  the  Rules  of  Federal  Appellate  Procedure. 

Overall,  I  think  that  your  approach  has  the  excellent  quality  of 
appearing  to  do  real  justice  for  the  prisoners  who  file  these  peti- 
tions in  your  Circuit,  as  well  as  actually  doing  it. 
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Judge  Haynsworth.  In  1973  only  44  of  those  were  scheduled  to 
be  heard  in  full,  but  91  were  reversed  without  a  hearing. 

Mr.  Westphal.  This  gets  right  down  to  one  basic  problem  the 
subcommittee  faces  in  attempting  to  review  all  of  the  circuits  in  the 
country;  we  have  to  try  to  be  sure  that  they  are  all  counting  the 
same  things  when  we  look  at  their  caseloads. 

As  long  as  Judge  Butzner  is  here,  I  would  like  to  ask  a  question 
which  he  may  be  able  to  answer  for  us,  since  he  was  Chairman  of  the 
subcommittee  of  the  Judicial  Conference  which  dealt  with  this 
problem  in  the  past.  When  your  subcommittee  dealt  with  it  in  1970 
and  1971,  you  had  the  Administrative  Office  of  the  U.S.  Courts  do 
a  rather  elaborate  statistical  study,  which,  when  Judge  Ainsworth  of 
the  Fifth  Circuit  was  here,  we  received  in  evidence  as  Judicial 
Conference  Exhibit  No.  1. 

In  that  report  on  the  judgeship  needs  of  the  various  circuits,  the 
study  recognized  that  there  was  a  problem  with  trying  to  reconcile, 
for  comparative  purposes,  the  large  number  of  prisoner  petition 
matters  that  are  counted  as  docketed  appeals  in  the  Fourth  and 
Tenth  Circuits.  This  statement  appeared  on  page  8 : 

"This  would  seem  to  confirm" — they  are  referring  to  the  projec- 
tion 8 — "This  would  seem  to  confirm  w^hat  we  all  feel  to  be  true, 
namely  that  all  circuits  except  the  Fourth  and  the  Tenth  are  fairly 
uniform  in  their  prisoner  docketing  and  case  count  practice  and 
share  a  comparable  ratio  of  prisoner  matters  to  the  regular  work- 
load. "The  Fourth  and  the  Tenth  Circuits  on  the  other  hand  extract 
a  disproportionately  high  case  count  from  prisoner  filings." 

In  our  prior  hearings,  when  the  chief  judges  from  other  circuits 
have  been  before  us,  we  have  found  that,  in  some  circuits,  applica- 
tions for  a  certificate  of  probable  cause  and  applications  for  leave 
to  proceed  in  forma  pauperis  are  handled  on  a  motion  calendar  after 
having  been  given  a  screening  by  a  judge's  law  clerk  or  by  staff 
law  clerks.  In  other  circuits,  for  example  the  Second  Circuit,  they 
handle  them  on  what  they  call  their  substantive  motion  calendar. 

Your  circuit  gives  this  rather  complete  treatment  that  you  have 
described.  We  have  a  problem  trying  to  get  an  exact  handle  on  this, 
because  what  the  subcommittee  is  trying  to  do  is  evaluate  work- 
loads as  distinguished  from  mere  raw  filings  and  terminations.  Let 
me  try  to  back  up  a  little  on  this  problem  of  the  prisoner  petitions. 
You  mentioned  that  your  court  started  to  give  them  his  type  of 
detailed  handling  in  1963,  after  a  decision  of  the  Supreme  Court,  and 
it  was  in  a  trilogy  of  cases  at  that  time  that  the  Supreme  Court  sug- 
gested that  the  States  should  adopt  the  so-called  "modern"  post 
conviction  remedy  statute  for  procedures,  and  that,  until  the  States 
had  done  so,  the"^District  Courts  of  the  U.S.  should  look  into  these 
constitutional  questions  under  section  2255  of  the  habeas  corpus 
statute. 

Can  you  tell  us.  Judge  Haynsworth,  which  of  the  States  in  your 
circuit  have  adopted  either  the  model  post  conviction  remedy 
statute  proposed  by  the  Commission  on  Uniform  Laws  or  some 
comparable  type  of  statute? 

Judge  Haynsworth.  Mr.  Westphal,  I  think  all  five  have.  I  am 
not  certain  whether  they  have  done  it  by  statute  or  by  construction. 
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We  have  no  problem  about  the  absence  of  procedural  rights  in  the 
State  courts.  In  all  the  cases  we  get,  there  has  been  a  right  to  a  full 
hearing  in  the  State  courts.  AVe  do  not  get  cases  in  which  a  prisoner 
had  no  right  to  a  State  court  hearing. 

Mr.  Westphal.  Again,  another  question  about  your  familiarity 
with  procedures  or  practices  in  the  States  in  your  circuit.  How  many 
of  those  States,  as  part  of  a  public  defender  system  or  through  ap- 
pointment of  counsel,  follow  a  fairly  uniform  procedure  of  making 
Bure  that  each  accused  person  has  an  attorney  furnished  to  him  at 
all  trial,  appellate,  and  post-conviction  stages? 

Judge  Haynsworth.  They  all  get  counsel  at  the  trial  stage.  They 
all  have  counsel  through  the  first  appeal. 

Now,  until  recently,  the  Supreme  Court  has  held  that  they  are 
only  entitled  to  counsel  through  that  stage.  The  Supreme  Court  has 
not  gone  beyond  that.  Within  the  last  6  months,  or  maybe  a  little 
longer  ago  than  that,  the  Fourth  Circuit  held  that  a  prisoner  had  a 
right  to  counsel  through  later  appeals,  including  an  application 
to  the  Supreme  Court  for  a  review. 

We  are  the  first  court  that  has  so  held.  The  Supreme  Court  has 
granted  certiori  in  that  case,  and  I  hope  that  it  was  granted,  sir, 
with  the  idea  that  they  would  approve  of  what  we  held. 

This  has  not  been  a  constitutional  requirement  until  recently. 

In  North  Carolina  they  would  not  appoint  coimsel  in  an  appli- 
cation to  the  State  Supreme  Court.  There  is  an  intermediate  Court 
of  Appeals  there.  They  would  appoint  counsel  there,  but  not  in  the 
highest  court  of  the  State.  The  Supreme  Court  would  not  supply 
counsel.  But,  under  what  we  have  recently  held,  they  now  must  do 
it  or  we  will  grant  relief. 

Mr.  Westphal.  Do  any  of  the  five  States,  or  do  all  of  them  ap- 
point counsel  or  furnish  counsel  for  a  prisoner  to  handle  his  post 
conviction  remedy  petitions  in  the  State  court  system? 

Judge  Haynsworth.  The  prevailing  system  I  believe,  Mr.  West- 
phal, is  that  counsel  is  supplied  in  those  cases  only  when  the  Judge 
decides  that  there  must  be  a  hearing. 

Mr.  Westphal.  Then,  under  the  State  practice,  if  a  prisoner  is 
allowed  to  file  a  post-conviction  remedy  petition,  the  State  courts 
must  indulge  in  some  prior  screening  process  to  limit  the  appoint- 
ment of  counsel  to  post-conviction  proceedings  that  are  "meritorious." 
I  take  it  that  only  these  meritorious  cases  wind  up  receiving  a  full 
evidentiary  hearing  in  the  State  trial  court.  Is  that  basically  the 
situation  ? 

Judge  Haynsworth.  Yes,  sir.  I  think  the  State  rule  is  substan- 
tially the  rule  that  is  applied  in  the  U.S.  courts. 

If  the  petition  states  a  claim  on  its  face,  then  the  judge  appoints 
counsel  and  holds  a  hearing.  If  it  does  not,  then  it  is  dismissed. 

Mr.  Westphal.  I  take  it  that  many  of  these  prisoner  petitions 
that  your  court  entertains  on  appeal  are  U.S.  District  Court  de- 
terminations on  writs  of  habeas  corpus,  or  cases  in  which  state 
prisoners  have  exhausted  whatever  remedies  they  had  in  the  state 
courts  under  State  post-conviction  remedy  procedures,  and  then 
gone  into  Federal  court  to  obtain  the  same  type  of  relief  they  were 
seeking  from  their  own  state  courts.  We  have  discovered  that  in  two 


340 

or  three  states,  where  the  state  goes  to  the  time,  trouble,  and  ex- 
pense of  furnishing  counsel  to  handle  post  conviction  remedies  in 
the  state  courts,  and  where  the  highest  court  of  that  state  has  by 
judicial  decree  held  that  the  trial  courts  must  give  an  evidentiary 
hearing  to  every  petitioner — unless  there  is  a  clear  basis  upon  which 
the  petition  can  be  denied — there  are  very  few  prisoner  petitions 
filed  in  the  Federal  courts.  In  other  words,  in  those  states  where  the 
work  of  reviewing,  after  conviction,  the  legal  and  constitutional 
questions  raised  by  the  petitioner  is  done  by  the  state  court  system  in 
such  a  manner  that  the  prisoner  is  convinced  of  the  fairness  of  the 
results,  he  often  does  not  resort  to  the  Federal  courts. 

Minnesota,  for  example,  is  one  of  those  States  and  in  each  of  the 
last  2  years  they  have  only  had  14  habeas  corpus  petitions  from 
state  prisoners,  which  is  a  remarkably  low  figure  compared  to  the 
other  districts.  I  wonder  if  this  is  not  the  root  of  the  problem.  I 
wonder  if  our  Federal  courts  are  doing  a  job  which  belongs  else- 
where. Do  you  have  any  comment  about  that? 

Judge  Haynsworth.  Mr.  Westphal,  it  may  well  be.  Certainly  the 
states  have  been  behind  the  courts  of  the  United  States.  In  the 
Fourth  Circuit  we  have  earned  such  a  great  reputation  among  the 
people  in  prison  that  anyone  who  loses  in  a  state  court  system 
wants  to  come  to  us. 

I  think  the  fact  that  we  frequently  reverse  maintains  that  repu- 
tation. If  they  so  improve  the  quality  of  justice  in  the  state  court 
systems  in  all  five  states,  the  number  of  petitions  we  get  would  drop 
off,  but  it  would  be  a  long  time  before  we  would  lose  our  reputation 
in  the  prisons  for  holding  out  some  hope  for  them. 

Mr.  Westphal.  I  did  not  make  this  point,  Judge  Haynsworth, 
to  criticize  what  any  particular  state  is  doing  or  what  any  particular 
state  fails  to  do,  but  it  seems  to  me  that,  based  upon  this  experience 
in  Minnesota  and  in  other  states,  if  the  state  prisoner,  as  a  result 
of  his  own  state  court  procedures,  feels  that  he  has  had  a  fair 
shake — knows  he  has  had  counsel  all  the  way  through,  knows  he 
was  permitted  to  rehash  the  whole  thing  in  a  post  conviction,  or 
knows  he  was  able  to  insert  things  that  were  not  included  in  his 
appeal  from  an  original  conviction — then,  even  though  he  is  denied 
relief  by  the  state,  he  nevertheless  walks  away  from  the  state  court 
proceedings  with  a  feeling  that  he  has  had  his  day  in  court.  He  feels 
he  has  been  given  every  conceivable  aspect  of  due  process  and  fair- 
ness, and  even  though  he  loses,  he  is  content,  and  he  does  not  im- 
mediately and  automatically  run  into  the  Federal  courts  in  that 
state. 

I  think  that  this  is  one  conclusion  one  might  draw.  "Whether  it  is 
true  or  not,  I  do  not  know. 

Judge  Haynsworth.  I  have  no  doubt  that  that  kind  of  thing,  to 
the  extent  it  is  not  done  now,  would  help,  but  many  times  when  we 
say  the  man  is  entitled  to  relief,  it  is  because  we  do  not  agree  with 
the  state  court  which  had  the  same  question  and  resolved  it  another 
way.  It  simply  thought  that  the  Constitution  did  not  require  as 
much  as  we  think  that  it  does. 

In  that  case,  no  matter  how  much  help  the  state  provides  the 
man,  as  long  as  we  are  enforcing  stricter  rules  about  confessions  or 
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searches  than  the  state  courts  are,  the  prisoners  will  come  to  us. 
Indeed,  as  long  as  the  man  has  any  hope  that  we  might  overturn, 
he  will  come  to  us. 

It  costs  nothing,  and  he  cannot  lose.  Why  not  come? 

Mr.  Westphal.  As  you  have  indicated,  in  some  91  of  these  cases 
there  was  some  relief  granted.  There  was  a  reversal  or  a  remand  of 
some  kind? 

Judge  Haynsworth.  In  those  that  were  not  heard.  That  does 
not  include  reversals  in  fully  heard  cases.  Judge  Butzner  just  said 
that  in  the  91  reversals,  there  were  included  the  22o5's,  as  well  as 
petitions  from  state  prisoners;  they  numbered  51. 

Mr.  Westphal.  To  some  extent  your  court  apparently  gives  some 
of  these  cases  more  consideration  than  your  own  district  courts 
are  giving  them. 

Judge  Haynsworth.  Oh,  yes. 

Mr.  Westphal.  In  combination,  the  Federal  circuit  and  district 
courts  are  giving  these  state  prisoner  cases  more  consideration  than 
they  are  given  in  their  own  state  court  systems.  Yet,  Avhatever  per- 
centage of  them  win  a  reversal  or  a  remand,  I  am  sure  very  few  of 
them  walk  out  of  prison.  They  are  resentenced,  or  they  get  a  new 
trial,  or  something  of  that  kind.  To  the  extent  that  they  do  get 
some  relief,  however,  that  tends  to  encourage  the  jailhouse  lawyers 
to  tell  tlie  next  man  that  he  has  nothing  to  lose  and  should  go  ahead 
and  do  it. 

Judge  Haynsw^orth.  This  is  right. 

Mr.  Westphal.  Of  course,  your  court,  and  none  of  your  district 
courts,  under  the  Supreme  Court  decisions,  can  shirk  this  duty  to 
resolve  the  constitutional  questions  involving  these  petitions,  is  that 
not  true? 

Judge  Haynsworth.  That  is  absolutely  true,  and  I  might  observe 
one  thing  about  the  statistics.  While  I  think  the  fact  that  the  various 
Courts  of  Appeals  do  not  handle  the  cases  in  the  same  way  creates 
a  problem  for  you,  I  still  think  the  answer  of  how  to  handle  it  is  that 
the  real  case  should  be  counted  as  a  real  case ;  what  is  not,  should  not. 

If  you  look  at  the  number  of  prisoner  cases  on  the  miscellaneous 
dockets  of  the  other  Courts  of  Appeals  which  are  dismissed  and 
add  them  on  the  ordinary  docket,  it  does  not  amount  to  anything 
like  the  number  that  we  have.  There  are  simply  more  prisoner 
petitions  coming  into  the  Fourth  Circuit  than  there  are  in  the 
other  circuits.  The  number  does  not  build  up  just  because  we  give 
them  more  thorough  treatment.  It  is  the  fact  that  we  have  more 
of  them  to  begin  with. 

Mr.  Westphal.  We  are  perfectly  willing  to  give  you  credit  for 
all  the  work  you  do.  We  just  want  to  be  sure  that  if  we  give  you 
credit  for  it,  we  are  not  slighting  some  other  circuit  which  handles 
its  work  in  a  different  w^ay. 

On  the  other  hand,  depending  upon  the  types  of  procedures,  it 
may  well  be  that  all  circuits  are  handling  them  more  or  less  the 
same  way.  That  is  what  we  are  trying  to  determine.  In  order  to  get 
some  more  information  on  that,  I  would  like  to  address  a  series 
of  questions  to  Judge  Butzner. 

Judge,  if  I  might  ask  you  to  look  at  the  1972  and  1973  study, 
which  we  have  received  in  the  record  as  Judicial  Conference  Exhibit 
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No.  2 — if  you  will  look  at  your  statistics  for  the  year  1973,  there  were 
a  total  of  793  state  prisoner  petition  matters  terminated  in  your 
court  in  the  year  1973.  I  am  looking  at  column  4  on  the  line  labeled 
"Total  Terminations". 

Have  you  caught  up  with  me  yet? 

Judge  BuTZNER.  Yes,  sir.  I  see  it. 

Mr.  Westphal.  Of  that  total  of  793  cases — I  am  going  right 
down  column  4  now — 2  cases  were  terminated  by  consolidation  or 
cross-appeal,  17  cases  were  dismissed  or  otherwise  disposed  of,  and 
742  cases  were  terminated  without  oral  arguments  and  without 
briefs.  I  take  it  that  they  were  handled  in  this  method  that  Judge 
Haynsworth  has  described  for  us. 

Judge  BuTZNER.  Yes. 

Mr.  Westphal.  My  question  is :  out  of  the  742  cases,  in  how  many 
of  those  docket  files  can  I  find  a  two  or  three  or  four  or  six-page 
memorandum  decision  of  the  type  that  has  been  furnished  to  the 
subcommittee  ? 

Judge  BuTZNER.  There  should  be  one  in  every  docket,  in  every 
case. 

Judge  Haynsworth.  Except  for  this — if  I  may  interject — in  each 
one  of  those  you  will  find  an  opinion  that  decides  the  case  on  the 
merits;  but  in  many  instances  we  affirm  an  opinion  written  by  the 
district  judge  below.  If  he  has  written  the  full  opinion,  we  do  not 
rewrite  it.  I  have  one  here.  We  may  affirm  what  he  wrote.  If  we  did, 
we  would  attach  a  copy  of  that  to  our  little  affirmance  so  that  the 
man  in  prison  gets  it  again  in  case  he  did  not  get  it  the  first  time. 

Mr.  Westphal.  Now,  if  I  can  call  your  attention  to  committee 
exhibit  No.  E-4.  This  is  an  exhibit  prepared  by  the  committee  on 
a  separate  sheet.  I  think  we  could  make  an  extra  copy  available  for 
all  of  you. 

Judge  BuTZNER.  Copies  were  sent  to  Judge  Haynsworth;  have 
you  had  an  opportunity  to  look  at  that  exhibit? 

Judge  BuTZNER.  Yes,  sir. 

Mr.  Westphal.  Committee  exhibit  No.  E^  is  an  abstract  showing 
the  time  factors  involved  for  various  types  of  cases  terminated  by 
your  court  in  the  year  1973,  broken  down  into  categories  of  U.S. 
civil,  private  civil,  prisoner  petition,  criminal,  and  administrative 
agency.  Each  one  of  those  categories  is  then  further  broken  down 
into  whether  the  termination,  after  oral  argument  or  submission, 
was  signed,  per  curiam,  memorandum,  or  no  opinion. 

You  will  note  in  the  center  of  that  exhibit  under  the  category 
labeled  prisoner  petition — and  I  might  say  this  does  not  include 
any  1983's;  it  was  all  habeas  corpus  matters — that  it  lists  no  mem- 
orandum opinions  for  your  circuit.  I  take  it  the  reason  that  this 
does  not  appear  there  is  that  none  of  these  742  cases  that  we  have 
talked  about  is  a  case  which  has  been  terminated  after  oral  argu- 
ment or  submission. 

Judge  BuTZNER.  That  is  correct.  But  there  were  memorandum 
opinion.  We  have  the  data  to  fill  in  the  blanks. 

Mr.  Westphal.  I  understand  that.  I  simply  wanted  to  clarify  the 
exhibit. 

Now,  then,  as  I  recall,  from  Judge  Haynsworth's  description  of 
your   procedure,   when   these   prisoner   petitions   come   in,   whether 
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they  are  habeas  corpus  mattei-s,  petitions  to  proceed  in  forma 
pauperis,  applications  for  probable  cause — including  1983's — they 
go  initially  to  the  staff  lawyer. 

Is  this  a  staff  law  clerk  or  a  law  clerk  assigned  to  one  of  the 
judges? 

Judge  BuTZNER.  A  staff  law  clerk. 

Mr.  Westphal.  It  goes  to  the  staff  law  clerk;  I  take  it  that  he 
will  look  at  it,  and  then  obtain  from  the  appropriate  sources  as 
much  of  the  record  or  transcript  or  docket  file  as  he  can? 

Judge  BuTZNER.  We  insist  that  the  full  record  come  from  the 
district  court  on  every  one  of  these,  not  just  the  application  to 
appeal. 

Mr.  Westphal.  Then  the  staff  law  clerk  will  review  that  ma- 
terial, and  in  light  of  the  formal  or  informal  petition  that  you 
have  from  the  prisoner,  he  will  prepare  a  memorandum  on  that 
particular  matter,  which  will  contain  a  factual  recitation  and  an 
analysis  of  the  legal  issues  that  are  raised  in  the  prisoner's  petition 
or  application.  He  will  then  attempt  to  evaluate  the  merit  or  lack  of 
merit,  with  the  appropriate  citation  of  authority,  is  that  true? 

Judge  BuTZNER.  That  is  true. 

Mr.  Westphal.  That  work  which  has  been  done  by  the  law  clerk 
is  then  sent  to  a  screening  panel  of  three  judges.  The  membership 
on  that  panel  is  rotated  from  time  to  time  in  order  to  equalize  the 
work.  The  file  goes  to  the  Senior  Judge  on  that  panel,  who  is  the 
lead  judge.  He  reviews  that  and  then  it  goes  on  to  the  second  judge, 
who  in  turn  refers  it  to  the  third? 

Judge  BuTZNER.  Yes,  sir. 

Mr.  Westphal.  Does  the  staff  law  clerk,  at  the  time  he  does  this 
work,  and  before  he  presents  it  to  the  lead  judge,  also  prepare  a 
proposed  memorandum  decision  of  the  type  that  we  have  copies  of 
here  at  this  hearing? 

Judge  Butzner.  Yes,  sir. 

Mr.  Westphal.  So  that  the  judicial  effort  in  that  procedure,  as  I 
would  understand  it,  requires  each  of  the  three  judges  to  review 
the  staff  law  clerk's  proposed  memorandum  decision,  which  indi- 
cates the  type  of  disposition  that  he  is  recommending — that  is,  either 
a  denial  of  the  relief  sought  or  the  granting  of  it,  or  possibly  a 
reversal  or  a  remand  of  an  affirmance  of  the  lower  court. 

If  the  "lead"  judge  concurs  in  the  recommendation  made  by  the 
staff  law  clerk,  he  then  will  send  it  on  to  the  second  judge  and  the 
third  judge.  If  all  three  agree  with  the  recommendation  made  by 
the  staff  law  clerk,  then  the  memorandum  decision  which  has  been 
drafted  by  the  staff  law  clerk  is  filed  with  the  clerk  and  is  pro- 
mulgated by  the  court  as  a  decision  in  the  case? 

Judge  Butzner.  Yes,  sir. 

Mr.  Westphal.  While  I  appreciate  that  this  involves  an  adjudica- 
tory process  for  those  three  judges,  with  the  aid  of  the  supporting 
personnel,  it  does  not  seem  to  me  that  this  type  of  proceeding  should 
be  given  the  same  weight  that  we  would  give  a  case  which  followed 
the  full  appellate  procedure,  including  either  oral  argument  or  pos- 
sibly a  decision  based  on  the  briefs  after  the  case  has  been  sub- 
mitted without  oral  argument. 

Do  you  agree  with  that? 
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Judge  BuTZNER.  Not  altogether,  sir,  because  it  depends  on  the 
case.  Let  me  illustrate  how  I  handle  it  in  my  office  when  one  of 
these  comes  in  from  a  staff  law  clerk — and  I  think  the  other  judges 
do  substantially  the  same  thing. 

I  have  a  routine  that  I  follow  in  handling  this.  I  have  instructed 
my  law  clerks,  in  turn,  to  collect  certain  thnigs  for  me.  I  want  to 
see  the  district  court's  opinion;  that  has  to  be  marked  for  me.  My 
law  clerk  has  to  go  through  the  transcript  and  find  evidence  that 
supports  the  conclusion  that  is  reached.  That  is  the  very  minimum. 

Then,  when  I  get  it  on  my  desk,  I  have  the  staff  law  clerk's 
informal  memorandum  that  he  sends  along,  and  his  proposed  formal 
memorandum.  My  law  clerk  has  been  through  it,  and  I  read,  per- 
sonally, the  opinion  of  the  district  court. 

We  send  out  to  every  prisoner  what  we  call  a  "20-day  letter." 

We  also  send  one  to  the  State  attorney  general.  That  20-day 
letter  is  a  form.  It  says:  "This  can  be  filled  out  without  a  notary 
public.  You  do  not  have  to  swear  to  it,  but  you  should  answer  these 
questions."  The  first  question  is:  "Did  the  district  court  fail  to 
consider  important  grounds  for  relief?"  The  second  question  is: 
"What  facts  did  the  district  court  find  wrong?"  The  third  ques- 
tion is:  What  law  do  you  think  the  district  court  was  wrong  on?" 
The  fourth  question  is :  "What  other  reasons  are  there  for  reversing 
the  district  court?"  I  am  not  quoting  it  exactly,  but  it  is  deliberately 
phrased  very  simply. 

I  pull  the  20-day  letter  and  look  it  over  to  see  what  the  prisoner 
says  about  his  case.  Frequently,  for  example,  the  prisoner  alleges 
that  counsel  absolutely  refused  to  take  his  appeal.  That  is  a  question 
of  fact,  and  I  want  to  know  what  the  prisoner  testified  to  and  what 
his  lawyer  testified  to.  If  there  is  a  conflict,  and  the  District  Court 
has  found  in  favor  of  the  lawyer — for  example  that  the  lawyer 
said  he  would  take  his  appeal  and  the  prisoner  said  he  did  not 
want  an  appeal — that  is  the  end  of  it. 

On  the  other  hand,  it  sometimes  happens  that  the  case  may  have 
to  be  remanded  because  the  prisoner  testified  that  he  was  denied 
appeal  and  there  is  no  contradicting  evidence  in  the  case. 

Mr.  Westphal.  As  I  understand  it,  then,  when  these  matters  come 
to  you,  you  are  further  aided  by  your  own  law  clerk's  review  of 
the  staff  law  clerk's  recommendation? 

Judge  BuTZNER.  I  do  not  ask  for  a  recommendation  from  my 
law  clerk.  They  frequently  give  it  to  me  and  say  this  seems  as 
though  it  looks  wrong,  or  they  bring  in  a  pertinent  case.  Wliat  I 
want  them  to  do  is  mark  the  pertinent  papers.  It  takes  time  to  go 
through  a  file  and  pull  out  these  papers. 

So  now  let  us  take  the  other  type  of  case  that  you  asked  me 
about,  the  case  that  we  hear  in  oral  argument.  It  is  usually  a  fairly 
simple  criminal  case.  We  have  briefs.  I  read  my  own  briefs.  I  do 
not  get  bench  notes  from  my  law  clerks.  I  do  my  own  bench  notes. 
I  can  very  often — not  regularly,  but  on  occasion — go  through  one 
of  those  cases  with  less  work — hear  it,  and  reach  a  decision — than  I 
have  to  devote  to  one  of  these  cases  in  which  the  prisoner  does  not 
have  counsel  and  I  feel  a  responsibility  for  digging  to  the  bottom 
of  it. 
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Mr.  Westphal.  Do  the  senior  judges.  Judge  Boroman  and  Judge 
Bryan,  participate  in  this  handling  of  prisoner  petition  matters? 

Judge  BuTZNER.  Judge  Boreman  does  not ;  Judge  Bryan  does  not 
in  the  Eastern  District. 

Mr.  Westphal.  Does  he  from  other  districts? 

Judge   Butzner.  Yes. 

Mr.  Westphal.  Judge  Boreman  does  not  participate  at  all? 

Judge  Butzner.  No. 

Mr.  AVestphal.  Looking  at  the  statistics  that  we  have,  in  addi- 
tion to  the  742  State  prisoner  petitions,  there  are  114  Federal  pris- 
oner petitions  that  were  disposed  of  without  briefs  and  without  oral 
arguments,  in  accordance  with  your  procedure,  for  a  total  of  856. 

If  that  were  just  split  evenly  among  the  seven  active  judges  in 
your  court,  that  would  probably  be  between  118  and  120  cases  per 
judge. 

But,  since  they  are  reviewed  by  three  judges,  you  will  be  the 
lead  judge  on  the  118  matters  and  you  have  to  participate  in  236 
additional  matters.  Thus,  the  workload  of  an  active  judge  on  your 
bench  for  matters  of  this  kind  totals  approximately  357  cases,  and 
in  every  one  of  them  you  must  go  through  this  adjudicatory  process 
that  have  described. 

In  addition  to  this,  there  are  125  cases  that  the  panel  that  you  are 
sitting  on  would  hear  on  oral  argument  or  submission,  or  when  an 
oral  argument  is  waived  or  precluded? 

Judge  Butzner.  Yes,  sir. 

Mr.  Westphal.  At  the  trial  level,  Judge  Butzner,  as  you  know, 
they  have  the  so-called  weighted  caseload  concept,  but  there  is  no 
such  thing  as  a  weighted  caseload  at  the  appellate  level. 

In  light  of  the  description  that  you  have  given  here,  would  it  be 
fair  for  the  subcommittee  to  arbitrarily  assume  that  the  weight 
that  a  case  has  at  the  trial  level  would  be  the  same  at  the  appellate 
level? 

Judge  Butzner.  I  rather  doubt  that.  It  would  be  pretty  hard 
to  weight  them  by  classification  there.  I  can  go  through  one  of 
these  cases  that  we  have  talked  about  relatively  quickly,  but  an- 
other type  of  case  might  take  a  longer  time.  A  lot  depends  on  the 
length  of  the  record,  or  how  many  points  are  in  contention,  and 
that  type  of  thing. 

Mr.  Westphal.  I  thank  both  of  you  for  suffering  through  these 
questions,  but  I  think  we  now  have  a  lot  more  information  in  the 
record  on  which  to  base  our  decisions. 

I  have  one  matter  here  that  I  would  like  to  discuss  with  Judge 
Haynsworth. 

I  take  it  that  your  circuit  has  adopted  a  rule  for  nonpublication 
of  opinions. 

Judge  Haynsw^orth.  Yes,  sir. 

Mr.  Westphal.  We  have  had  some  discussion  in  our  hearings 
about  the  fact  that  all  the  circuits  have  such  a  rule  now  and  that  the 
Judicial  Conference  instructed  them  to  promulgate  such  a  rule  by 
December  31  of  1973.  Most  of  those  rules  provide  that  an  unpub- 
lished opinion  should  not,  or  shall  not,  be  cited  by  counsel  in  briefs 
submitted  to  the  court  in  any  other  cases,  and,  of  course,  the  court 
itself  should  not  cite  an  unpublished  opinion. 
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The  question  nevertheless  remains  whether  this  provision  in  the 
rules  for  noncitation  of  an  unpublished  opinion  carries  with  it  any 
connotation  or  impression  that  an  unpublished  opinion  is  not  a 
precedent  in  the  court. 

Judge  Haynsworth.  I  think,  Mr.  Westphal,  that  within  the  court 
it  may  have  some  worth.  The  reason  that  we  adopted  that  rule  is 
that  these  things  were  not  readily  available  to  counsel.  A  State 
attorney  general  would  cite  those  cases  to  us  because  he  got  copies 
of  every  case  in  which  he  was  counsel  for  the  State ;  but  the  lawyer 
out  there,  appointed  to  represent  the  man  in  prison,  did  not  have 
those  copies  and  had  no  way  to  get  them.  We  thought  that  it  would 
be  more  evenhanded  if  the  briefs  addressed  themselves  to  what  we 
sent  in  to  West  Publishing  and  that  material  only. 

If  the  things  are  to  be  used  as  citations,  then  I  think  they  ought 
to  be  published. 

Mr.  Westphal.  I  understand  the  rationale  behind  the  noncitation 
rules. 

My  question  is  whether  in  your  circuit  that  is  the  equivalent  of 
saying  that  an  unpublished  opinion  of  the  court  is  not  a  precedent 
in  your  court  or  in  any  future  case  involving  what  I,  as  the  appel- 
lant's lawyer,  might  contend  are  identical  facts  and  circumstances. 

Judge  Haynsworth.  I  do  not  think  it  is.  I  do  not  know  that  it 
has  arisen.  I  keep  no  index  to  these  cases.  I  have  no  way  to  check 
back  as  to  what  we  have  said  in  these  cases  last  year  or  the  year 
before.  If  I  remember  that  we  handled  a  problem  in  a  certain  way, 
I  might  pull  it  to  look  back  at  it,  but  I  do  not  think  I  would  feel 
bound,  or  anybody  else  would,  to  reach  the  same  result  now  that  I 
did  2  years  ago. 

Mr.  Westphal.  This  is  what  troubles  me  a  little  bit.  It  is  the 
critical  point  of  my  inquiry. 

I  have  reference  here  to  an  opinion  of  your  court  which  you 
wrote  in  the  year  1972,  in  Jones  v.  the  Superintendent  of  the  Vir- 
ginia State  Farm^  455  F.  2nd  1091.  In  the  course  of  that  opinion 
you  referred,  I  think,  to  a  report  that  you  made  to  the  Federal 
Judicial  Center  back  in  1968;  you  state  in  this  opinion  that  any 
decision  by  definition  is  a  precedent  and  that  we  cannot  deny  to 
litigate  the  right  to  urge  it  as  a  precedent  even  though  we  may 
circumscribe  their  right  to  say  that  in  a  normal  brief. 

Do  you  recall  that  decision,  Judge? 

Judge  Haynsworth.  I  do  now. 

Mr.  Westphal.  Do  you  see  the  point  I  am  trying  to  get  at? 

Judge  Haynsworth.  Yes,  sir,  I  do. 

While  I  do  not  think — first,  we  went  for  a  long  time  with  no  rule 
against  citation.  We  adopted  the  rule  against  citation  because  we 
thought  not  having  one  was  unfair.  Since  that  case  came  up,  I  do 
not  recall  the  problem  having  come  up  as  to  what  treatment  we 
would  give  these,  as  far  as  the  next  case. 

Mr.  Westphal.  I  think  the  point  involved  simply  is  this:  if  a 
court  may  decide — and  I  think  it  is  proper  for  it  to  decide- 
that  a  decision  shall  not  be  published  by  West  Publishing,  and  that 
it  shall  not  thereafter  be  cited  under  normal  circumstances  because 
the  content  of  that  non-published  opinion  is  not  readily  available 
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to  every  member  of  the  bar,  that  is  one  thing.  But  if  that  carries 
with  it  a  refusal  by  a  court  to  recognize  what  it  has  done  in  the 
past,  under  what  might  well  be  identical  circumstances,  then  I  think 
we  have  a  serious  problem.  I  do  not  think  any  of  us  should  be 
allowed  to  bury  our  past  decisions,  whether  they  are  mistakes  or 
absolutely  correct.  This  is  fundamental  to  our  common  law  system. 

Judge  Haynsworth.  I  think  we  strive  for  consistency  and  I  think 
we  have  it — I  think  what  we  would  do  if  we  had  an  opinion,  which 
we  thought  was  new  law  and  a  departure  from  what  we  had  done, 
it  would  go  to  West. 

Mr.  Westphal.  Thank  you,  Mr.  Chairman.  I  have  no  further 
questions. 

Senator  Burdick.  Thank  you,  Judge,  for  your  contribution  this 
morning. 

Judge  Haynsworth.  Thank  you  very  much.  It  has  been  very  nice 
to  be  here. 

Senator  Burdick.  This  morning  we  have  with  us  two  of  my  col- 
leagues, the  Honorable  Senators  Moss  and  Bennett  from  Utah. 
Would  they  approach  the  witness  table? 

I  understand  you  are  going  to  introduce  Judge  Lewis. 

STATEMENT  OF  HON.  WALLACE  F.  BENNETT,  U.S.  SENATOR  FROM 

UTAH 

Senator  Bennett.  It  was  my  privilege,  along  with  my  then  senior 
colleague.  Senator  Arthur  Watkins,  to  suggest  the  nomination  of 
Judge  Lewis.  I  am  very  happy  to  come  back  after  18  years  to  tell 
you  what  a  fine  job  he  has  done.  He  has  risen  to  the  point  where  he 
is  now  the  chief  judge  of  the  circuit.  Judge  Lewis  belongs  on  the 
bench.  His  father  had  a  distinguished  career  as  a  State  district 
judge,  and  Judge  Lewis  himself  was  active  in  the  State  courts 
when  we  recommended  him  for  approval  to  serve  on  the  Tenth  Cir- 
cuit. We  are  very  proud  of  the  work  that  he  has  done,  and  I  am  sure 
that  he  will  present  his  case  in  an  excellent  fashion. 

I  appreciate  the  opportunity  to  be  here  with  him  this  morning. 

Senator  Burdick.  Thank  you,  Senator. 

What  does  the  junior  Senator  have  to  say  this  morning? 

STATEMENT  OF  HON.  FRANK  E.  MOSS,  U.S.  SENATOR  FROM  UTAH 

Senator  ISIoss.  Senator,  I  want  to  avail  myself  of  the  opportunity 
to  introduce  Judge  Lewis  and  say  just  a  word  about  him.  He  is 
indeed  the  Chief  Judge  of  the  Tenth  Circuit,  where  he  has  had 
that  position  since  1970.  He  is  also  the  chairman  of  the  Conference 
of  Chief  Judges  of  all  the  circuits.  He  was  chosen  as  its  first  chair- 
man. Therefore,  he  speaks  not  only  for  the  Tenth  Circuit,  but  he 
can  wear  his  other  hat  and  speak  for  all  of  the  circuit  judges.  This 
is  a  tribute  to  the  excellent  work  that  he  has  done  and  is  continuing 
to  do  on  the  Federal  bench. 

I  am  also  very  proud  to  be  here  because  Judge  Lewis  and  I  were 
admitted  to  the  bar  together  at  the  same  time  in  the  State  of  Utah, 
and  we  also  sat  on  different  court  benches,  but  in  the  same  building 
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for  a  period  of  time  during  the  1950's.  I  have  known  him  well  just 
about  all  of  his  adult  life.  He  has  a  distinguished  record  as  a 
judge,  first  as  a  State  district  judge  and  then  when  he  was  ap- 
pointed to  the  circuit  court,  where  he  has  served  since  1956. 

I  commend  him  to  you.  I  know  he  knows  the  work  of  the  circuit 
and  has  been  doing  it  in  an  outstanding  manner,  and  I  commend 
his  presentation  to  the  committee.  I  am  sure  he  will  give  you  a  good 
picture  of  the  needs  of  the  Tenth,  as  well  as  the  other,  circuits. 

Senator  Btjrdick.  I  think  it  would  be  fitting  for  me  to  say  some- 
thing. I  am  very  impressed  with  the  bar  and  the  judiciary  in  the 
Utah  area.  In  my  younger  days  I  tried  a  famous  case  in  Salt  Lake 
City  that  lasted  2  weeks.  I  know  the  lawyers  and  judges  quite  well. 
You  have  a  nice  community  out  there. 

Judge  Lewis.  You  won  that  case. 

Senator  Burdick.  That  is  why  I  referred  to  it. 

We  will  now  hear  from  Hon.  David  T.  Lewis,  from  the  Tenth 
Circuit.  A  summary  of  Judge  Lewis'  remarks,  and  his  letter  of 
March  21,  1974,  with  attachments,  will  now  be  received  in  the 
record  along  with  committee  exhibit  E-10. 

Peepabed  Statement  of  Chief  Judge  David  T.  Lewis 

In  response  to  Senator  Burdick's  letter  of  February  27,  1974,  requesting 
definitive  information  and  documentation  relative  to  appellate  practices  in 
this  circuit,  a  letter  was  prepared,  to  which  six  exhibits  were  appended,  and 
forwarded  under  date  of  March  21,  1974.  It  is  requested  that  this  material  be 
made  part  of  the  record.  The  information  contained  herein  is  offered  in 
response  to  Senator  Burdick's  request  in  his  letter  dated  March  12,  1974  to 
file  a  written  summary  of  my  presentation  on  April  11,  1974. 

In  fiscal  year  1967/68,  a  seventh  judgeship  was  added  to  the  Tenth  Circuit. 
From  that  period  to  calendar  year  1973  the  caseload  of  the  Tenth  Circuit  rose 
37.6  percent.  In  terms  of  cases  filed,  the  workload  increased  by  38  cases  per 
judge.  In  order  to  handle  this  ever-increasing  burden,  a  screening  procedure 
was  commenced  in  1967  to  classify  appeals  into  categories  so  that  each  case 
would  receive  the  attention  it  merited,  but  no  more. 

From  the  commencement  of  this  program  to  the  present  day,  the  amount  of 
consideration  that  can  be  given  to  each  case  has  necessarily  diminished  as  the 
number  of  cases  increased.  Notwithstanding,  this  circuit  authored  50  signed 
opinions  and  45  per  curiam  opinions  per  judgeship  in  fiscal  year  1972/73,  the 
second  highest  in  the  nation.  Further  statistics  for  the  same  fiscal  year  reflect 
that  the  Tenth  Circuit  disposed  of  84.1  percent  of  its  cases  after  full  hearing 
or  submission  on  the  merits.  The  next  highest  circuit  was  only  74.7  percent 
and  the  national  average  was  only  64.7  percent.  This  is  partly  due  to  a  philoso- 
phy in  this  circuit  that  each  case  be  given  the  fullest  consideration  possible 
and  that  a  written  explanation  be  offered  to  litigants,  lawyers  and  trial  judges 
so  that  they  will  know  why  a  case  was  decided  in  a  particular  way.  This 
practice  cannot  long  be  continued  at  the  current  rate  of  growth  without  addi- 
tional manpower,  unless  drastic  changes  are  made  that  will  certainly  result  in 
a  diminution  of  the  quality  of  justice  presently  rendered. 

The  use  of  senior  circuit  judges,  while  valuable,  is  oftentimes  uncertain  and 
will  become  more  so  in  the  future.  These  judges,  of  which  there  are  four  in 
the  circuit,  authored  65  opinions  in  fiscal  year  1971/72  and  73  opinions  in  fiscal 
year  1972/73.  One  senior  judge  is  88  years  old  and  resides  3,000  miles  away. 
Tw^o  are  73  and  77  years  of  age  but  still  do  a  good  volume  of  work.  The  fourth 
is  Director  of  the  Federal  Judicial  Center  and  the  duties  of  that  position  neces- 
sarily occupy  most  of  his  time. 

We  have  also  had  to  resort  to  the  use  of  some  district  judges  to  keep  pace 
with  the  caseloads.  This  is  grossly  unfair  to  them  because  four  out  of  the  eight 
districts  in  this  circuit  have  a  higher  caseload  per  judgeship  than  the  national 
average  and  three  districts  are  one  and  two-judge  courts,  making  it  difficult 
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for  them  to  take  such  assigniuents.  Further,  when  they  do  sit  at  the  appellate 
level  it  imposes  au  additional  burden  on  the  circuit  judges  who  are  generally 
hesitant  to  assign  the  writing  of  an  opinion  to  the  district  judge  because  of 
his  own  lieavy  workload  and  the  consequent  delay  in  writing  the  opinion.  There- 
fore, the  circuit  judges  who  sit  on  such  panels  write  much  more  than  their 
usual  number  of  opinions. 

If  this  circuit  is  required  to  w'ait  another  four  to  seven  years  before  addi- 
tional manpower  is  added,  the  effect  upon  the  administration  of  appellate 
justice  would  be  disastrous.  The  geographical  area  of  the  Tenth  Circuit  con- 
tains, in  whole  or  in  part,  six  of  the  standard  metropolitan  statistical  areas 
with  a  population  of  200,000  or  more,  as  categorized  by  the  United  States 
OflSce  of  Management  and  Budget.  The.se  area  reflected  a  growth  rate  of  a 
low  of  13.8  percent  to  a  high  of  (>4.2  i)ercent  from  1960  to  1970  while  eight  of 
such  areas  in  the  United  States  lost  population.  Currently,  many  of  these  areas 
are  growing  at  twice  the  national  average.  The  development  of  the  energy 
resources  in  the  Tenth  Circuit  alone,  such  as  coal,  natural  gas  and  oil  shale, 
will  bring  countless  thousands  of  people  into  this  area.  With  the  burgeoning 
population  will  come  increased  and  more  complex  litigation. 

We  must  not  lower  the  profile  of  justice  in  the  United  States  for  the  sake 
of  the  economic  impact  of  a  few  federal  judgeships.  The  consequences  in  not 
acting  now  will  be  a  continuing  erosion  of  the  bar's  confidence  in  the  intellec- 
tual integrity  of  the  appellate  judicial  process  and  a  reduction  of  public  confi- 
dence in  the  federal  courts.  Although  the  impact  of  these  attitudes  is  difficult 
to  measure,  I  personally  believe  they  will  threaten  the  very  foundations  of  our 
judicial  system.  The  great  force  of  the  federal  judiciary  has  derived  in  the 
past  from  the  confidence  of  the  bar  and  the  public  that  the  United  States 
Appellate  courts  were  the  protectors  of  our  basic  freedoms.  That  confidence  has 
been  based  largely  on  traditional  practices  in  these  courts  such  as  having  oral 
argument,  reading  the  briefs  and  expressing  the  judgment  of  the  court  in 
thorough  published  opinions.  These  practices  have  made  the  process  both  visible 
and  humanistic.  We  must  do  what  we  can  to  preserve  it. 

United   States   Court  of  Appeals, 

Tenth   Ciecuit, 
Salt  Lake   City,    Utah,  March  21,  1974- 

Hon.     QUBNTIN     N.     BUBDICK, 

Chnirman,  Subcommittee  on  I mproix  merits  in  Judicial  Machinery,  U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Burdick  :  I  am  pleased  to  respond  to  your  letter  of  February 
27,  1974  wherein  you  request  documentation  in  support:  of  the  Bill  that  you 
introduced  which  contains  one  additional  circuit  judgeship  for  the  Tenth 
Circuit  which  was  recommended  by  the  Judicial  Conference  of  the  United 
States. 

Attached  hereto  as  Exhibit  A  are  statistics  reflecting  appeals  filed  and 
terminations  per  judgeship  in  this  circuit  for  a  ten-year  period  commencing 
fiscal  year  1963/64.  From  fiscal  year  1967/68  ,when  we  were  first  credited  with 
seven  judges,  to  fiscal  year  1972/73,  appeals  filed  rose  28  percent,  or  from  101 
to  130  appeals  per  judgeship.  Exhibit  B  attached  shows  appeals  filed  for  the 
past  three  calendar  years.  Calendar  year  1973,  being  six  months  more  current 
than  fiscal  year  1972/73,  shows  977  appeals  filed  or  139  appeals  per  judgeship. 
This  refiects  a  37.6  percent  increase  over  1967/68. 

Exhibit  C  was  drafted  to  respond  to  some  of  the  questions  in  the  second 
and  third  paragraphs  of  your  letter  concerning  our  screening  and  calendaring 
procedure.  Subsequent  exhibits  will  supply  the  statistical  data  you  requested. 
As  you  may  know,  the  Tenth  Circuit  was  the  pioneer  among  United  States 
Circuit  courts  in  the  screening  process.  We  have  continuously,  since  1967, 
screened  every  appeal  filed  to  classify  each  case  into  three  (now  four)  calendar 
categories  to  insure  that  it  receives  all  the  attention  it  deserves  but  not  more 
than  it  deserves. 

Veiled  criticism  has  been  leveled  at  this  circuit  because  of  its  methods  of 
handling  prisoner-type  appeals,  most  of  which  fall  into  the  categories  of  i)eti- 
tions  filed  by  state  prisoners  for  writs  of  habeas  corpus  or  petitions  filed 
by  federal  pri.soners  pursuant  to  28  U.S.C.  2255.  In  fiscal  year  1972/73  the 
Tenth  Circuit  filed  36  such  actions  per  judge.  WTiile  this  was  the  third  largest 
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number  of  such  filings  per  judge  among  the  circuits,  it  was  only  seven  per 
judge  greater  than  the  national  average  of  29.  This  slightly  greater  number 
of  cases  of  this  type  can  be  traced  to  a  philosophy  of  this  court  which  has 
existed  since  the  commencement  of  this  circuit.  In  some  instances  the  good 
faith  of  an  appeal  may  be  explored  by  an  appellate  court  without  a  considera- 
tion of  the  substantive  merits  of  the  main  case  and  the  case  can  be  disposed 
of  in  a  summary  manner.  However,  this  action  sometimes  involves  the  same 
appellate  burden,  and  in  most  cases,  the  same  expenditure  of  public  funds  as 
would  a  full  appeal.  To  handle  a  case  in  a  manner  which  is  the  practical 
equivalent  of  an  appeal  in  all  but  form,  to  entertain  a  limited  appeal  to 
determine  whether  the  court  should  entertain  a  full  api>eal  appears  somewhat 
ludicrous.  For  this  reason,  this  circuit  treats  more  of  such  cases  as  full  appeals 
than  do  some  of  the  other  circuits  and  proceeds  to  determine  them  on  the 
merits.  This  is  far  more  palatable  for  the  prisoner  and  probably  results  in 
less  paper  work  in  the  long-run  for  the  appellate  system. 

Mr.  Justice  Stewart,  in  a  special  concurrence  in  the  case  of  Coppedge  v. 
United  States,  369  U.S.  456,  expressly  condoned  one  of  the  Tenth  Circuit's 
approaches  to  prisoner  appeals  with  the  following  words,  ".  .  .  .  each  Court 
of  Appeals  might  well  consider  whether  its  task  could  not  be  more  expeditiously 
and  responsibly  performed  by  simply  granting  applications  to  appeal  from 
criminal  convictions  in  forma  pauperis  as  a  matter  of  course,  and  appointing 
counsel  to  brief  and  argue  each  case  on  the  merits." 

A  fixed  workload  whch  can  be  used  as  a  yardstick  in  determining  the 
number  of  judges  needed  to  dispense  justice  at  the  appellate  level  is  a  worth- 
while objective.  However,  in  making  that  determination  the  standard  is  set 
for  the  quality  of  justice  which  will  be  dispensed  in  the  future.  Because  of 
the  ever  increasing  workload,  appellate  courts  have  devised  and  implemented 
many  shortcuts  to  enable  the  judges  to  keep  up.  Some  of  them  have  been 
purely  administrative  and  therefore  exemplary.  Other  methods  have  become 
necessary  which  perhaps  should  not  be  perpetuated.  Tenth  Circuit  practices 
will  reflect  a  more  rapid  disposition  rate  with  respect  to  some  types  of  cases 
when  analyzed  from  a  statistical  standpoint.  However,  we  do  not  consider  that 
it  has  reached  the  point  where  it  has  resulted  in  a  diminution  of  the  quality 
of  justice.  We  believe  that  litigants,  lawyers,  and  trial  judges  have  a  right  to 
know  why  a  case  was  decided  in  a  particular  way  and  our  work  product  will 
reflect  this.  Exhibit  D  shows  that  out  of  total  terminations  in  fiscal  year 
1972/73  this  circuit  disposed  of  84.1  percent  of  its  cases  after  full  hearing  or 
submission  on  the  merits.  The  next  highest  circuit  was  only  74.7  percent  and  the 
national  average  was  only  64.7  percent.  Further,  the  publication  of  the  Ad- 
ministrative OflBce  entitled,  "Management  Statistics  for  United  States  Courts," 
shows  that  this  circuit  was  second  among  the  circuits  in  the  number  of  signed 
opinions  produced  per  judge.  The  national  average  is  only  36  while  the  Tenth 
Circuit  recorded  50. 

Another  element  which  must  be  taken  into  consideration  in  setting  an  accept- 
able workload  for  appellate  judges  is  the  geographical  size  of  the  circuit.  This 
may  well  indicate  that  the  larger  circuits  should  have  a  lower  caseload  than 
those  circuits  that  are  smaller  and  whose  travel  is  therefore  insignificant.  The 
Tenth  Circuit  is  the  third  largest  from  the  standpoint  of  size.  Of  the  seven 
active  judges,  two  reside  in  Denver,  Colorado,  which  is  approximately  the 
geographical  center  of  the  circuit.  Of  the  five  remaining  active  judges,  one 
each  resides  in  the  five  other  states  constituting  the  circuit.  There  is  necessarily 
a  great  deal  of  judicial  time  expended  in  travel.  Exhibit  E  shows  the  number 
of  round  trip  statute  miles  by  air  that  each  non-resident  active  and  senior 
circuit  judge-  must  travel  when  he  attends  a  session  in  Denver.  While  for 
purposes  of  economy  and  eflBciency  the  Judicial  Council  has  elected  to  hold  most 
of  its  sessions  in  Denver,  because  of  the  large  volume  of  business  emanating  in 
Kansas  and  Oklahoma,  one  session  per  year  is  usually  held  in  those  states,  one 
in  Wichita  and  one  in  Oklahoma  City. 

You  have  requested  the  hearing  calendars  for  this  circuit  for  fiscal  year 
1972/73.  These  are  included  in  the  folder  marked  Exhibit  F.  A  summary  of 
these  hearings  showing  dates  and  locations  appears  on  the  first  page.  There 
was  a  total  of  49  hearing  days,  or  approximately  ten  weeks  of  hearings, 
averaging  four  hearing  days  per  month.  During  these  hearings,  299  cases  were 
heard  on  the  accelerated  calendar  with  a  half  hour  of  argument,  15  minutes 
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to  the  side.  A  total  of  137  general  calendar  cases  were  heard  with  an  hour  of 
argument,  30  minutes  to  the  side.  Therefore,  an  average  of  approximately  ten 
cases  were  heard  daily,  6.1  accelerated  calendar  cases  and  2.8  general  calendar 
cases. 

I  believe  that  this  responds  to  all  the  questions  contained  in  your  letter.  If 
I  can  supply  you  with  further  information,  please  let  me  know. 
Very  truly  yours, 

David   T.   Letwis. 

EXHIBIT  A 
U.S.  COURT  OF  APPEALS-IOTH  CIRCUIT 
(Appeals  and  terminations] 


Fiscal  year 


Disposi- 

tion 

Termi- 

after 

Disposi- 

Appeals 

nations 

Disposi- 

hearing 

tion 

Number 

per 

Appeals 

per 

tion 

or 

oy 

Appeals 

of  judge- 

judge- 

termin- 

judge- 

without 

sub- 

consoli- 

filed 

ships 

ship 

ated 

ship 

hearing 

mission 

dation 

418 

6 

69 

325 

54 

55 

232 

38 

467 

6 

78 

409 

68 

88 

269 

52 

571 

6 

95 

459 

76 

72 

359 

28 

600 

100 

646 

107 

142 

393 

111 

706 

101 

604 

86 

69 

470 

65 

524 

89 

531 

90 

163 

395 

73 

743 

106 

612 

87 

60 

444 

108 

734 

105 

769 

110 

67 

55 

143 

884 

126 

850 

121 

95 

657 

98 

910 

130 

876 

125 

37 
(266) 

736 
(493) 

103(119) 

1963-64. 
1964-65. 
1965-66. 
1966-67. 
1967-68. 
1968-69. 
1969-70. 
1970-71. 
1971-72. 
1972-73. 


EXHIBIT  B 

U.S.  COURT  OF  APPEALS— lOTH  CIRCUIT 

[Calendar  year  filing  statistics] 


Year 


Appeals  filed 


1970. 
1971. 
1972. 
1973. 


729 
783 
900 
977 


743 


984 
910 


Note:  Appeals  filed  in  calendar  year  1973  increased  20  percent  over  calendar  year  1970. 


EXHIBIT   C 

U.S.  CouBT  OF  Appeals  Tenth  Cibcuit — Calendaeing  and  Screening  Pbocedubes 

INTBODUCTION 

In  response  to  the  increasing  case  load  within  the  Tenth  Circuit,  a  new 
screening  procedure  was  adopted  in  1967  based  upon  Rule  15  of  the  Rules  of 
the  Supreme  Court.  At  no  cost  to  the  United  States  Courts,  two  circuit  judges 
loaned  one  law  clerk  position  each  to  the  Clerk's  office  to  supply  staffling  for 
this  innovation.  It  proved  so  highly  successful  that  almost  all  circuits  now 
have  such  positions  on  a  continuing  basis,  budgeted  as  deputy  clerk  positions. 
They  are  usually  designated  as  staff  attorneys  or  pro  se  deputies.  The  key  to 
this  procedure  is  Rule  7  of  the  Local  Rules  of  the  Tenth  Circuit.  This  rule 
requires  the  appellant  to  file  and  serve  a  docketing  statement  upon  all  other 
parties  within  thirty  (30)  days  from  the  filing  of  the  notice  of  appeal  in  the 
district  court.  The  docketing  statement  facilitates  the  assignment  of  an 
appeal  to  one  of  the  court's  calendars  set  forth  in  Rule  9  of  the  Local  Rules,  and 
provides  a  method  by  which  an  appeal  can  be  monitored  from  the  date  of 
docketing  to  the  date  of  disposition.  The  docketing  statement  and  court  calendars 
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are  discussed  in  detail  below.  Attached  hereto  are  copies  of  the  Local  Rules  of 
the  Tenth  Circuit  for  ready  reference. 

DOCKETING   STATEMENT 

The  precise  requirements  of  the  docketing  statement  are  set  forth  in  detail 
in  Rule  7.  The  most  important  requirements  are  that  it  must  contain  a  concise 
statement  of  the  facts,  the  nature  of  the  case  and  the  issues  raised  on  appeal. 
Docketing  statements  are  assigned  on  a  rotating  basis  to  the  staff  attorneys, 
who  review  such  statements  and  make  a  tentative  calendar  assignment.  There- 
after, at  periodic  intervals  the  staff  attorneys  meet  with  the  Clerk  of  the 
Curt  and  under  the  supervision  of  the  Chief  Judge  assign  the  case  to  either 
the  A,  B,  C,  or  D  calendar. 

The  docketing  statement  allows  the  court  to  maintain  complete  control  over 
each  case  pending  before  the  court  and  to  identify  at  the  initial  stage  of  the 
appeal  those  cases  which  involve  complex  and/or  multiple  issues,  and  thus 
which  merit  detailed  consideration,  together  with  those  cases  of  a  less  sub- 
stantial nature  which  may  not  merit  as  much  attention.  In  addition,  the  docket- 
ing statement  allows  the  court  to  identify  at  an  early  stage  appeals  which 
involve  a  jurisdictional  defect,  such  as  non-appealable  order  or  an  untimely 
notice  of  appeal.  In  some  instances,  defects  such  as  these  are  not  clearly 
apparent  from  the  docketing  statement  and  resort  must  be  made  to  the  record 
prior  to  assigning  the  appeal  to  a  calendar. 

CALENDARS 

Rule  9  of  the  Local  Rules  of  Court  provide  for  four  calendars :  The  A,  B, 
C,  and  D  calendars. 

Calendar  A 

The  A  calendar  is  the  court's  general  calendar  and  appeals  assigned  thereto 
proceed  in  accordance  with  the  Federal  Rules  of  Appellate  Procedure.  As  a 
rule,  appeals  which  are  assigned  to  the  A  calendar  involve  numerous  and/or 
complex  issues  and/or  multiple  parties.  Calendar  A  cases  are  given  forty  days 
for  briefing  by  the  appellant  and  each  side  is  allocated  a  full  half  hour  for 
oral  argument.  An  appeal  which  is  initially  assigned  to  the  A  calendar  but 
to  which  there  is  a  question  as  to  whether  it  merits  such  assignment  is 
monitored  by  the  staff  attorney  to  whom  the  docketing  statement  was  assigned. 
If,  at  a  subsequent  time,  it  appears  from  the  briefs,  or  the  dismissal  of  a 
party,  or  of  several  of  the  issues  raised,  that  the  case  should  more  appro- 
priately be  assigned  to  the  accelerated  B  calendar,  such  case  with  the  approval 
of  the  Chief  Judge  is  reassigned  to  that  calendar.  This  usually  would  only 
affect  the  amount  of  time  allocated  for  oral  argument.  If  no  question  is  raised 
as  to  the  propriety  of  assignment  to  the  A  calendar,  the  appeal  remains  on 
the  A  calendar  and  proceeds  in  a  normal  fashion. 

Calendar  B 

Appeals  assigned  to  the  B  calendar  are  those  cases  of  a  more  routine  nature 
and  which  involve  as  a  rule  fewer  and/or  less  substantial  issues  than  the 
appeals  assigned  to  the  A  calendar.  The  B  calendar  is  the  court's  accelerated 
calendar  and  appellants  have  a  briefing  schedule  of  twenty-one  days.  Each  side 
is  allocated  only  fifteen  minutes  for  oral  argument.  All  direct  criminal  appeals 
are  assigned  to  the  accelerated  calendar  unless  they  involve  multiple  defendants 
and  complex  issues  such  that  assignment  to  the  A  calendar  is  warranted. 

The  docket  sheet  of  each  case  assigned  to  the  B  calendar,  and  which  from 
the  docketing  statements  appears  to  involve  issues  which  could  be  resolved 
on  the  briefs,  is  afl3xed  with  a  blue  tag.  The  tag  contains  the  last  initial  of  the 
staff  attorney  to  whom  the  docketing  statement  was  assigned  and  serves  three 
purposes :  It  indicates  that  the  case  may  be  appropriate  for  assignment  to  the 
0  calendar,  alerts  the  Clerk  not  to  schedule  the  case  for  oral  argument,  and 
notifies  the  docketing  clerk  to  route  the  briefs  of  the  parties  to  the  staff 
attorneys  as  soon  as  they  are  filed. 

Calendar  C 

Cases  assigned  to  the  C  calendar  are  those  appeals  which  are  submitted  on 
the  briefs.  Assignment  to  the  C  calendar  is  made  subsequent  to  an  assignment 
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to  the  B  calendar  and  after  the  parties  have  filed  their  briefs,  unless  the 
parties  file  a  joint  motion  prior  to  such  time  requesting  submission  of  the 
case  on  the  briefs.  The  court  reserves  the  right  in  any  case  assigned  to  the 
C  calendar  to  order  oral  argument  if  upon  further  review  of  the  record  and 
briefs  it  is  of  the  opinion  that  oral  argument  is  warranted. 

As  noted  previously,  the  staff  attorney  to  whom  the  docketing  statement  was 
initially  assigned  is  given  the  briefs.  After  a  review  of  the  briefs,  if  the  staff 
attorney  feels  that  the  case  is  not  appropriate  for  submission  on  the  briefs,  the 
Clerk  is  notified  and  the  blue  tag  removed  from  the  docket  sheet.  The  case  is 
then  scheduled  for  oral  argument  and  proceeds  to  submission  in  a  normal 
manner. 

If  the  staff  attorney,  after  a  review  of  the  briefs,  feels  that  the  case  is 
appropriate  for  submission  on  the  briefs,  a  memorandum  setting  forth  a  brief 
statement  of  the  facts  and  the  issues  raised  on  appeal  is  prepared  and  for- 
warded to  either  the  Direct  Criminal  Appeals  on  Briefs  Panel  or  the  Civil 
Appeals  on  Briefs  Panel  along  with  the  briefs  and  a  recommendation  that  the 
case  be  reassigned  to  the  C  calendar.  If  the  panel,  each  consisting  of  three 
judges,  does  not  concur  with  the  recommendation,  which  means  that  one  or 
more  members  of  the  panel  feels  that  oral  argument  is  required  for  a  full 
consideration  of  the  case,  the  blue  tag  is  removed  from  the  docket  sheet  and 
the  Clerk  is  notified.  The  case  is  then  scheduled  for  oral  argument  and  pro- 
ceeds to  submission  in  a  normal  fashion. 

If  the  panel  concurs  with  the  recommendation,  the  parties  are  notified  by 
letter  that  the  court  has  determined  that  oral  argument  would  not  be  of 
material  assistance  to  a  disposition  of  the  appeal  and  that  the  case  has  been 
assigned  to  the  C  calendar.  Thereafter,  the  staff  attorney  may  prepare  a 
proposed  per  curiam  opinion  which  is  submitted  to  the  panel  with  the  record 
on  appeal,  or  the  senior  judge  on  the  panel  may  assign  the  case  to  a  member 
of  the  panel  for  the  preparation  of  an  opinion. 

With  respect  to  whether  a  case  which  is  appropriate  for  submission  on  the 
briefs  might  not  be  assigned  to  the  C  calendar  because  the  staff  attorney 
reviewing  the  briefs  does  not  feel  it  merits  such  treatment,  it  should  be  noted 
that  the  staff  attorney  in  a  very  short  time  develops  the  ability  to  recognize 
cases  which  appear  appropriate  for  submission  on  the  briefs,  such  as  those 
which  involve  a  challenge  to  the  sufficiency  of  the  evidence  or  the  district 
court's  findings  of  fact.  Thus,  while  it  is  possible  that  an  error  might  be  made, 
the  probability  of  such  is  rather  low  and  this  has  not  manifested  itself  as  a 
major  problem  with  the  screening  procedure. 

Calendar  D 

The  D  calendar  is  the  court's  summary  calendar  and  appeals  which  are 
assigned  to  this  calendar  are  those  which  from  the  docketing  statements  appear 
to  raise  issues  which  are  manifestly  unsubstantial.  The  major  portion  of  the 
eases  assigned  to  the  D  calendar  are  prisoner  appeals.  These  include  appeals 
by  both  state  and  federal  prisoners  from  denials  of  post-conviction  relief  and 
appeals  from  other  actions  such  as  civil  rights  and  mandamus  actions.  In  addi- 
tion, however,  cases  which  would  otherwise  be  assigned  to  either  the  A  or  B 
calendar  are  assigned  to  the  D  calendar  if  it  appears  from  the  docketing 
statement  that  the  court  lacks  jurisdiction  to  entertain  the  appeal. 

In  all  cases  assigned  to  the  D  calendar,  the  parties  are  notified  that  the 
court  is  considering  summarily  affirming  the  decision  of  the  district  court, 
or  is  considering  dismissing  the  appeal,  and  are  given  fifteen  days  within  which 
to  file  a  memorandum  in  support  of  or  opposition  to  summary  action. 

Each  D  calendar  case  is  reviewed  by  a  staff  attorney  who  prepares  a  memo- 
randum setting  forth  the  factual  background  and  the  issues  raised  on  appeal. 
This  memorandum  is  then  forwarded  to  the  Rule  8  Panel  of  three  judges, 
along  with  a  recommendation  as  to  disposition,  the  record  on  appeal,  and  all 
materials  filed  including  any  memorandum,  if  filed,  in  support  of  or  opposition 
to  summary  action.  If  the  recommendation  is  to  summarily  affirm  the  decision 
of  the  district  court,  the  staff  attorney  also  prepares  a  proposed  per  curiam 
opinion  or  order.  Each  case  is  then  reviewed  in  turn  by  each  member  of  the 
panel.  If  one  or  more  members  of  the  panel  is  of  the  opinion  that  further 
briefing  and  perhaps  oral  argument  is  warranted,  or  if  the  staff  attorney 
recommendation  is  that  the  issues  raised  merit  further  consideration  and  one 
or  more  of  the  panel  agrees  with  the  recommendation,  the  case  is  then  assigned 
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to  the  B  calendar.  If  the  appellant  is  not  represented  by  counsel,  an  attorney 
is  appointed  to  represent  him.  A  briefing  schedUie  is  then  escabiished  and  the 
case  proceeds  as  a  B  calendar  case,  which  may  include  possible  assignment  to 
the  C  Calendar  and  submission  on  the  briexs.  It  the  panel  concurs  with  the 
staft  attorney's  recommendation  that  the  case  be  summarily  affirmed,  the  staff 
attorney  who  prepared  the  memorandum  and  opinion  is  notified  and  instructed 
to  file  the  opinion. 

This  same  procedure  is  followed  in  those  appeals  which  appear  to  have  a 
jurisdiction  defect  and  such  cases  are  either  dismissed  or  reassigned  to  the 
B  calendar.  In  addition,  on  occasion  an  appeal  is  assigned  to  the  D  calendar  for 
summary  reversal  of  the  decision  of  the  district  court.  Cases  which  are  assigned 
to  the  D  calendar  for  this  purpose  proceed  in  the  same  fashion  as  cases  assigned 
for  the  purpose  of  summary  affirmance,  and  the  parties  are  given  an  opportunity 
to  file  a  memorandum  supporting  or  opposing  such  action. 

A  further  word  is  in  order  with  respect  to  the  treatment  of  prisoner  appeals. 
All  prisoner  appeals  are  routinely  assigned  to  the  D  calendar  for  summary 
affirmance,  unless  it  is  clear  that  summary  reversal  appears  likely,  in  which 
event  such  appeals  are  assigned  to  the  D  calendar  for  summary  reversal,  or 
there  exists  a  defect  in  the  appeal  in  which  event  such  appeals  are  initially 
carried  as  miscellaneous  cases.  With  state  prisoners  the  defect  is  usually  a 
denial  of  the  certificate  of  probable  cause  required  as  a  condition  precedent  to 
the  appeal  by  Rule  22  of  the  Federal  Rules  of  Appellate  Procedure.  With  federal 
prisoners  the  defect  is  usually  a  denial  under  Rule  24  of  the  Federal  Rules  of 
Appellate  Procedure  of  leave  to  proceed  on  appeal  in  forma  pauperis  or  a 
certification  under  the  Rule  by  the  district  court  that  the  appeal  is  not  taken 
in  good  faith. 

In  the  past  the  court  routinely  granted  certificates  of  probable  cause  or 
leave  to  proceed  in  forma  pauperis  and  assigned  the  appeal  to  the  D  calendar. 
This  procedure  has  been  recently  relaxed  somewhat  and  if  finality  or  repetition 
is  obvious  the  case  is  terminated  at  this  point  and  the  merits  not  reached. 
However,  this  is  an  extraordinary  procedure. 

Each  miscellaneous  case  is  reviewed  by  a  staff  attorney  who  prepares  a 
memorandum  and  forwards  the  memorandum  along  with  the  record  on  appeal 
and  a  recommendation  to  the  Rule  8  Panel.  If  the  recommendation  is  to  deny 
leave  to  proceed  in  forma  pauperis  or  a  certificate  of  probable  cause,  the  staff 
attorney  may  prepare  a  proposed  order.  If  one  or  more  members  of  the  panel 
disagrees  with  a  recommendation  that  the  relief  requested  be  denied,  the 
case  is  automatically  assigned  to  the  D  calendar.  If  the  full  panel  agrees  with 
a  recommendation  that  the  relief  requested  be  denied,  the  case  is  then  disposed 
of  by  an  order.  This  effectively  disposes  of  appeals  by  state  prisoners  who  are 
denied  a  certificate  of  probable  cause.  It  is  possible,  however,  that  a  federal 
prisoner  or  a  state  prisoner  denied  leave  to  proceed  in  forma  pauperis  could 
reinstate  the  appeal  by  payment  of  the  docketing  fee,  although  this  happens 
very  infrequently.  If  the  recommendation  is  to  grant  the  relief  requested  and 
one  or  more  members  of  the  panel  agrees  with  the  recommendation,  the  case 
is  assigned  to  the  D  calendar  and  proceeds  in  a  normal  fashion. 

The  court  also  carries  as  miscellaneous  cases  original  prisoner  actions  filed 
in  the  Court  of  Appeals  such  as  petitions  for  writs  of  mandamus  or  habeas 
corpus.  The  court  may  dispose  of  such  original  actions  by  denying  the  petition, 
transferring  it  to  the  appropriate  district  court,  or  assigning  it  to  the  B 
calendar. 

In  conduction  with  the  D  calendar,  mention  should  be  made  of  Rule  8,  which 
provides  that  the  appellee  may,  within  ten  days  after  the  record  on  appeal 
has  been  filed,  file  a  motion  to  affirm  and/or  dismiss.  The  court  will  entertain 
a  motion  to  affirm  on  the  ground  that  the  Issues  raised  are  manifestly  unsub- 
stantial and  a  motion  to  dismiss  on  the  ground  that  the  court  lacks  .iurisdiction 
to  entertain  the  appeal.  The  appellant  is  given  fifteen  days  within  which  to 
respond  to  such  motion.  As  with  C  and  D  calendar  appeals,  motions  to  affirm 
or  dismiss  are  assigned  to  a  staff  attorney  who  reviews  them  and  forwards 
them  to  the  Ru^e  8  Panel  with  a  recommendation  as  to  disposition. 

The  careful  screening  procedure  set  forth  above  has  to  a  large  extent,  how- 
ever, obviated  the  need  for  Rule  8.  since  those  cases  in  which  the  issues  raised 
are  manifestly  unsubstantial  or  which  involve  a  jurisdictional  defect  are  initially 
assigned  to  the  D  calendar  for  summary  affirmance  or  dismissal.  It  is  possible. 


355 

however,  that  the  exact  nature  of  the  issues  raised  or  a  jurisdictional  defect  will 
not  be  clear  from  the  docketing  statement  or  the  record,  and  Rule  8  in  some 
instances  complements  the  D  calendar  by  identifying  those  cases  which  either 
through  error  or  lack  of  suflScient  information  are  not  in  the  first  instance 
assigned  to  the  D  calendar.  It  should  be  added,  though,  that  in  view  of  the 
screening  procedure  the  court  rarely  grants  a  Rule  8  motion. 

EXHIBIT  D 

U.S.  COURT  OF  APPEALS,  lOTH  CIRCUIT— PERCENTAGE  OF  TOTAL  TERMINATIONS  DISPOSED  OF  AFTER  HEARING 

OR  SUBMISSION,  FISCAL  YEAR  1973 

Disposition 
Total     after  hearing         Percentage 
terminations    or  submission  of  total 


All  circuits 15,112 

1st 370" 

2d 1,462 

3d 1,281 

4th 1,676 

5th 2,873 

6th 1,239 

7th 1,088 

8th 821 

9th 2,140 

10th 876 

D.C 1,288 


9,779 


64.7 


223 

60.2 

958 

65.5 

723 

74.7 

1,168 

69.6 

2,092 

72.8 

745 

60.1 

630 

57.9 

556 

67.7 

1,347 

68.9 

736 

84.1 

601 

46.6 

EXHIBIT  E 

U.S.  COURT  OF  APPEALS,  lOTH  CIRCUIT— DISTANCES  TRAVELED  BY  SENIOR  AND  ACTIVE  CIRCUIT  JUDGES  TO 

SEAT  OF  COURT  IN  DENVER 

(Shown  in  statute  miles  for  air  travel— round  trip] 


Residence 


Air  mileage 
round  trip  3 


Active  Circuit  Judges :> 

Lewis 

Hill 

Seth 

Holloway 

Barrett 

Senior  Circuit  Judges:' 

Phillips 

Murrah 

Pickett 


Salt  Lake  City,  Utah 760 

Wichita,  Kans 880 

Santa  Fe,  N.  Mex 600 

Oklahoma  City,  Okia 1,000 

Cheyenne,  Wyo 200 

Naples,  Fla 3,750 

Washington,  D.C 2,976 

Cheyenne,  Wyo 200 


>  Two  active  circuit  judges  have  their  residence  in  Denver. 
'  One  senior  circuit  judge  has  his  residence  In  Denver. 
'Source:  United  Airlines. 
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STATEMENT  OF  HON.  DAVID  T.  LEWIS,  CHIEF  JUDGE,  U.S.  COURT 
OF  APPEALS  FOR  THE  lOTH  CIRCUIT,  SALT  LAKE  CITY  UTAH 

Judge  Lewis.  I  would  like  the  record  to  show  my  appreciation  to 
Senator  Bennett  and  Senator  Moss  for  taking  the  time  to  come 
here.  I  want  to  explain  that  in  the  tradition  of  Utah,  when  we  are 
trying  to  sell  one  of  our  products  on  a  foreign  market,  we  are  not 
too  careful  about  the  label  that  we  put  on  it. 

Mr.  Westphal.  The  package  looks  pretty  good. 

Judge  Lewis.  With  the  permission  of  the  chairman  and  counsel, 
I  will  limit  my  opening  remarks  to  those  jDractices  and  procedures 
in  the  Tenth  Circuit  which  appear  to  be  similar  to  those  areas  of 
the  practices  of  at  least  some  of  the  other  circuits,  and  which  some- 
times reflect  favorably  and  sometimes  reflect  unfavorably  in  the 
cold  statistics  which  have  been  furnished  to  the  committee. 

These  differences  include  at  least  one  calendar,  screening,  opinion 
writing  and  treatment  of  prisoner  petitions. 

The  Tenth  is  the  newest  of  the  circuits.  It  has  had  only  18  judges 
since  it  was  established  in  1929,  and  that  figure  includes  the  present 
7  active  judges.  The  judicial  longevity  of  those  judges  has  been 
almost  unbelievable.  Orie  Phillips  was  a  member  of  the  original 
court  and  is  still  sitting,  occasionally,  with  us.  He  represents  over 
50  years  of  uninterrupted  service.  My  predecessor.  Judge  Murrah, 
served  about  30  years  in  a  judicial  capacity  and  then  took  senior 
status,  only  to  take  over  the  full-time  position  as  Director  of  the 
Judicial  Center. 

Now,  this  low  turnover  in  judgepower  has  had  the  effect  of 
making  the  Tenth  very  close  knit.  Some  of  our  formal  procedures, 
and  many  of  our  informal  traditions,  are  aimed  at  preserving  our 
unity  as  far  as  possible.  For  example,  we  calendar  so  that  the  whole 
court  will  be  present  at  all  regular  sessions,  one  at  least  every  other 
month,  and  usually  about  nine  times  a  year.  We  splinter  the  panels 
only  when  absolutely  necessary.  I  might  add  that  we  have  a  habit 
or  a  tradition — whatever  you  might  call  it — which  we  think  is  im- 
portant to  our  well-being.  It  might  serve  as  a  background  for  some 
of  the  things  that  we  do  and  give  you  a  better  understanding.  We 
stay  at  the  same  hotel,  all  of  us;  we  eat  breakfast  together;  we 
meet  in  the  Chief  Judge's  room  at  the  hotel  at  about  6  p.m.  after 
sessions  for  an  hour  or  so,  visiting.  We  call  it  the  "attitude  adjust- 
ment hour,"  where  we  discuss  the  difficulties  we  have  had  during  the 
day.  Then  we  go  to  dinner  together. 

i  believe  that  these  practices  are  worth  preserving  as  long  as  it 
remains  practical,  for  I  think  the  court  can  operate  better  if  they 
are  intimately  acquainted.  It  has  other  advantages :  Council  meet- 
ings are  thus  frequent;  outstanding  opinions  are  discussed  in  de- 
tail; each  judge  is  completely  aware  of  every  other  judge's  prob- 
lems, both  at  the  district  and  the  circuit  levels.  Of  course,  we  do 
have  problems.  No  circuit  council  has  more  prolonged  and  continu- 
ous problems  than  has  the  Tenth.  TVhile  I  represent  to  you  what 
I  think  is  a  happy  court,  I  temper  the  phrase  with  the  acknowl- 
edgement of  a  constantly  frustrated  council. 
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Our  screening  procedures  have  been  presented  to  you  in  detail 
in  the  various  exhibits.  At  present,  we  have  four  staff  law  clerks, 
from  a  Grade  11  to  a  Grade  10.  Every  case  is  screened,  a  process  I 
believe  to  be  possible  only  because  of  the  elaborate  docketing  state- 
ment that  we  require.  Screening,  in  my  opinion,  can  be  greatly 
extended  beneficially  and  should  be.  The  value  of  a  staff  law  clerk 
grows  with  a  grade  of  experience,  and  the  position  should  be  up- 
graded to  offer  modest  career  possibilities. 

The  comparative  circuit  profile  shows  that  the  10th  Circuit  writes 
50  authored  opinions  and  45  per  curiams  per  judgeship.  These  are 
simply  averages  and  in  no  way  reflect  any  one  judge's  individual 
work  turnout.  The  per  curiam  figure  includes  all  summary  calendar 
dispositions  resulting  in  a  per  curiam  opinion.  We  make  no  effort 
to  persuade  an  author  to  make  a  particular  case  a  per  curiam  rather 
than  an  authored  opinion.  We  see  no  real  reason  to  do  so. 

As  a  result,  we  have  some  judges  who  author  nearly  every  opinion 
they  write  and  others  who  do  not.  Senior  and  visiting  judges  author, 
I  would  think,  about  99  percent  of  their  work.  We  leave  that  to 
them.  While  we  have  furnished  the  committee  with  our  individual 
judge  statistics,  such  as  number  of  cases  heard  and  opinions  writ- 
ten, we  do  not  use  these  statistics  internally  for  any  purpose  and 
never  have.  We  do  not  consider  ourselves  in  competition  with  each 
other.  But  because  those  figures  are  before  you  for  the  fiscal  j^ear 
1973,  I  want  to  point  out  that  Judge  Barret  was,  during  that  period, 
twice  hospitalized  for  serious  surgery,  and  as  a  consequence,  his 
time  on  the  bench  and  the  number  of  opinions  written  appears  to 
be  a  little  out  of  line  with  some  of  the  others.  It  should  not  be;  he 
is  a  fine  producer,  and  over  the  years  has  always  done  his  full  share 
of  work  from  the  moment  he  came  on  the  bench.  I  myself  had  a 
bad  year  in  1973;  I  was  operated  on  for  extensive  cancer  and  was 
incapacitated  for  3  months  and  in  low  gear  for  several  months 
thereafter. 

But  the  basic  reason  why  the  10th  has  a  high  number  of  written 
opinions  is  the  simple  belief  that  litigants,  the  bar  and  the  trial  judge 
have  a  right  to  not  only  the  result,  but  a  permanent  record  of  the 
reasons  for  the  result.  Now,  if  this  premise  is  rejected,  then  we  are 
writing  too  much;  I  do  not  think  that  it  should  be  rejected.  It  is 
inconceivable  to  me  that  the  second  highest  court  in  the  Nation 
should  be  so  pressed  for  time  or  so  lacking  in  judgepower,  that  the 
solution  lies — as  it  undoubtedly  did  with  the  Second  Circuit — in 
rendering  oral  opinions  from  the  Circuit  Court  bench.  I  am  not  in 
any  way  criticizing  those  judges;  they  had  a  problem  and  they 
solved  it.  But  I  cannot  approve  their  method  as  a  permanent  method 
of  disposing  of  cases  that  reach  the  circuit  level. 

The  final  thing  that  I  wish  to  mention  are  prisoner  petitions.  We 
are  handling  these  summarily  in  most  instances,  but  with  consider- 
able care.  The  10th  has  within  its  boundaries  the  penitentiary  at 
Leavenworth,  with  a  long-term  population  of  2,300 — when  I  say 
long  term,  I  mean  the  terms  of  the  inmates  are  long — the  reforma- 
tory at  El  Keno  with  1,001  inmates,  the  new  center  at  Englewood, 
Colo.,  with  353,  and  the  disciplinary  barracks  at  Fort  Leavenworth 
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— Army-connected  matters — with  700  prisoners,  all  in  maximum 
security.  And,  of  course,  we  have  6  State  penitentiaries. 

We  do  not  think  that  due  process  within  the  penitentiary  is  a 
frivolous  subject  per  se.  We  do  not  treat  it  as  a  mere  flood  of  paper- 
work. We  certainly  do  not  treat  it  is  such.  We  found  that  a  prisoner 
who  does  not  get  his  case  into  court  will  try  again  and  agam  to  do 
so. 

I  want  to  go  on  record  as  saying,  in  my  opinion,  Leavenworth, 
within  its  walls,  has  the  most  efficient  and  knowledgeable  legal 
corps  known  in  the  country.  They  know  our  cases  better  than  we 
know  our  own,  I  am  sure  of  that;  and  we  are  constantly  surprised. 

We  let  these  petitions  into  our  court  quite  easily,  but  not  as 
easily  as  the  Eighth  Circuit  or  the  Fourth  Circuit  probably  does. 
We  tell  them  why  their  case  must  fail,  if  it  does,  and  when  we  give 
it  the  full  treatment,  and  most  of  them  go  through  the  full  treat- 
ment, we  count  it  as  a  case  because  we  do  think  it  is  one. 

This  practice,  together  with  our  flow  of  opinion  writing,  results 
in  84  percent  of  our  total  caseload  getting  full  consideration  by  the 
court,  which  is  by  far  the  highest  percentage  in  the  Nation.  Of 
course  we  obviously  cannot  maintain  that  figure  with  the  steadily 
increasing  caseload  and  with  no  additional  judgepower. 

I  think  that,  with  your  permission,  I  will  not  expound  at  any 
greater  length  beyond  that.  We  claim  nothing  special  for  the  cir- 
cuit except  that  we  are  giving  an  awful  lot  of  attention  to  an  awful 
lot  of  cases.  We  could  adopt  shortcuts  if  necessary.  We  will  not 
do  it  unless  we  have  to,  and  I  do  not  think  we  should  have  to. 

I  wish  that,  as  much  as  I  appreciate  my  Senators  appearing  here, 
I  had  my  senior  judge  and  my  executive  with  me.  I  think  they, 
perhaps,  would  be  able  to  answer  your  questions  quickly  or  per- 
haps more  thoroughly  than  I  can. 

I  realize  you  are  approaching  your  adjournment  time,  and  I  am 
at  your  service. 

Senator  Buedick.  Thank  you,  Judge,  for  your  contribution  to  the 
committee. 

In  1973,  your  court  had  285  judge  days  of  sittings  for  oral  argu- 
ment, which  for  your  authorized  strength  of  7  judges,  averaged  8 
weeks  per  judge,  hearing  4  2/3  cases  per  day  for  187  cases.  However, 
since  you  used  senior  judges  for  42  days  and  visiting  judges  for  38 
days,  this  meant  that  the  active  judges  on  your  court  sat  6  weeks 
per  judge,  hearing  140  cases. 

Do  you  agree  that  is  what  the  statistics  show? 

Judge  Lewis.  Yes. 

Senator  Burdick.  Again,  as  with  the  Fourth  Circuit,  the  sub- 
committee has  a  problem  of  recognizing  your  treatment  of  prisoner 
petitions.  As  you  mentioned,  in  your  1973  total  of  850  terminations, 
171,  or  20  percent,  were  State  and  Federal  prisoner  petitions  dis- 
posed of  without  briefs.  You  do  not  dispute  those  statistics? 

Judge  Lewis.  No,  sir. 

Senator  Burdick.  In  1973,  27  different  judges — active,  senior  artd 
visiting — wrote  opinions  for  your  court.  For  your  7  authorized 
judges,  this  would  amount  to  an  average  of  50  signed  opinions  per 
judge.  But  after  considering  senior  and  visiting  contributions,  for 
your  7  active  judges,  this  would  be  37  signed  opinions  per  judge. 
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If  each  of  our  active  judges  took  4  weeks  vacation,  lost  2  weeks 
because  of  holidays  and  circuit  conferences  and  sat  on  oral  argu- 
ments for  6  weeks,  this  would  be  40  weeks  for  the  production  of 
opinions. 

Do  you  feel  that  37  signed  opinions,  plus  a  number  of  per  curiams, 
is  an  excessive  workload  for  an  appellate  judge  over  a  40-week 
period  ? 

Judge  Lewis.  Of  course,  what  you  have  done  is  cut  down  the  total 
for  an  active  judge  by  eliminating  the  help  that  we  receive.  In 
1970,  coincidental  with  and,  I  hope,  not  occasioned  by  the  fact  that 
I  became  chief  judge,  we  were  devastated,  absolutely  devastated.  We 
had  four  judges  instead  of  seven,  and  in  1971,  I  think  the  condi- 
tion continued.  We  had  750-odd  vacancy  days.  We  operated  with 
five  judges  for  a  long  time.  We  did  it  with  four  judges,  we  did  it 
with  five  judges;  we  are  doing  it  with  seven  judges.  It  does  not 
mean  that  we  should  have  to  do  it. 

In  1971,  we  filled  our  entire  allotted  seven  judges,  but  we  were 
behind,  and  we  called  upon  and  received  magnificent  help  from 
district  judges  throughout  the  whole  Nation  and  the  equivalent  of 
214  of  our  senior  judges.  We  called  in  district  judges  to  the  point 
where  we  were  ashamed  of  ourselves.  Then  we  caught  up,  and  at 
the  present  time  we  are  in  better  shape  than  we  have  been  for  a 
long,  long  time. 

But  let  me  point  out  to  you  that  there  has  never  been  a  judge 
on  the  10th  circuit  that  has  ever  taken  4  weeks  vacation  in  his  entire 
judicial  career,  with  one  exception,  and  that  is  when  the  American 
Bar  meeting  was  in  London,  that  I  attended ;  and  one  other  occasion 
where  another  judge  was  gone  for  a  trip.  It  has  never  happened. 
We  work  continuously  through  the  summer  as  if  the  summer  did  not 
exist. 

We  have  always  been  very  fortunate  with  our  personnel.  They 
are  tremendous  producers,  with  one  exception.  As  I  say,  we  do  not 
consider  ourselves  in  competition  with  each  other,  but  we  know  each 
other  so  well  that  we  know  that  some  judges  are  producers  nat- 
urally, and  some  have  more  difficulty  with  it.  I  would  say  that 
there  is  no  way  that  at  least  four  of  our  judges  could  possibly  keep 
up  the  caseload  that  they  have  at  the  present  time  without  a  detri- 
mental effect  upon  them  eventually  or  upon  their  work. 

I  have  not  answered  your  question  specifically  as  to  whether  we 
can  write  37  opinions;,  we  are  writing  more  than  that  now.  I  can 
write  more  than  37  opinions,  and  I  am  not  doing  as  much  of  the 
load  as  the  others  in  that  regard.  I  think  that  we  can  do  it.  Whether 
we  should  be  required  to  do  it  is  another  thing. 

Senator  Burdick.  Of  course  I  did  not  allege  that  you  are  taking 
vacations.  I  am  saying  if  you  took  vacations  that  you  would  have  a 
40-week  period  for  writing  these  opinions. 

It  has  been  suggested  that  in  the  10th  circuit,  judges,  excepting 
the  two  residing  in  Denver,  traveling  from  place  of  residence  to 
the  place  of  holding  court  is  a  waste  of  time.  What  would  be  your 
reaction  to  a  statutory  requirement  that  all  circuit  judges  reside 
at  a  principal  place  of  court,  such  as  we  require  the  Supreme  Court 
Justices  to  do? 
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Judge  Lewis.  I  would  be  less  than  candid  if  I  did  not  tell  you  that 
I  believe  the  chief  judge  should  reside  at  the  center  of  the  court. 
I  am  equally  candid  in  saying  that  I  do  not  think  that  the  other 
judges  should.  It  is  a  great  beneht  to  the  bar  and  bench  and  to  the 
court  itself  to  have  a  judge  from  each  State.  We  are  able  to  keep 
our  finger  on  that  State  with  very  little  difficulty.  A  judge  from  each 
State  knows  his  district  judges,  knows  what  they  are  doing,  knows 
the  situation  locally,  where  you  never  would  know  it  if  you  were 
not  living  there. 

Another  thing  is  that  there  are  distinct  advantages  in  not  being 
near  the  center,  as  far  as  the  unity  of  the  court  goes.  We  are  all 
individuals,  and  Federal  judges  are  supposed  to  be  more  individ- 
ualistic than  the  average  person.  The  court  works  in  harmony  much 
better  where  the  judges  do  not  have  their  brothers  next  door  for 
the  rest  of  their  lives.  We  are  glad  to  see  each  other  every  month; 
we  are  glad  to  hear  what  happened  to  each  other  during  the  month ; 
we  are  familiar  with  each  other's  families  and  their  problems.  It  is 
a  nebulous  thing,  but  it  is  a  very  real  thing.  I  think  that  it  shows — 
the  10th  circuit  has  never  had  in  its  history  what  the  newspapers 
would  term  a  bitter  dissent.  No  one  ever  dissents  without  saying 
why;  no  one  ever  concurs  in  a  result  without  saying  why.  We  get 
mad  at  each  other,  but  it  does  not  last  very  long.  I  think  that  we 
are  unified,  and  I  think  it  is  important  that  we  remain  that  way. 

To  answer  your  question,  yes,  the  chief  judge  should;  the  other 
judges  should  not.  My  friends  in  Utah  would  not  agree  that  I 
should  move  to  Denver.  I  think  there  is  a  particular  need  for  me 
to  be  closer  to  home.  But  just  speaking  generally,  the  operation,  the 
administrative  part  of  the  court  would  be  better  run  with  a  resident 
— Judge  Murrah  faced  that  problem.  He  and  I  talked  about  it  when 
he  was  what  we  call  the  crown  prince,  and  then,  after  I  became  the 
crown  prince,  we  both  agreed  in  principle.  If  he  had  moved,  I 
would  have  moved,  but  he  did  not,  so  I  have  not. 

Senator  Burdick.  Thank  you.  Judge. 

I  believe  the  staff  has  a  few  questions. 

Mr.  Westphal.  Just  a  few  short  questions.  Judge. 

You  made  some  comment  about  the  illness  that  you  had  in  1973, 
and  I  would  just  call  to  your  attention  that  the  subcommittee,  in 
requesting  this  statistical  information  from  the  administrative  of- 
fice, specifically  requested  that  it  be  reported  anonymously  by  judges, 
by  an  initial  assigned  to  each  judge.  We  requested  further  that  in 
assigning  those  initials,  that  they  purposely  scramble  them,  so  as 
not  to  list  every  judge  by  order  of  seniority — a  chief  judge  being  "A" 
and  somebody  else  "B,"  "C,"  or  "D."  I  think  if  you  will  look  at  it, 
you  will  find  that  this  anonymity  has  been  preserved.  There  is  no 
intent  on  the  part  of  the  subcommittee  to  try  to  look  at  any  indi- 
vidual judge  to  try  to  see  what  some  statistics  might  show  about 
him.  You  will  recall  that  all  of  our  terms  of  reference  have  been 
based  upon  the  averages,  either  by  authorized  number  of  judges  or 
by  the  total  number  of  judges  or  by  the  total  number  of  actite 
judges. 

Judge  Lewis.  Your  material  shows  the  number  of  case  days  that 
a  named  judge  spent  on  the  bench.  At  least  I  think  it  does. 
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Mr.  Westphal.  Just  by  initial. 

Judge  Lewis.  Perhaps  I  am  in  error.  I  thought  it  was  by  name. 

Mr.  Westphal.  At  the  conclusion  of  the  hearing  I  will  show  you 
the  exhibits  the  subcommittee  is  working  with.  They  do  not  contain 
the  name  of  any  individual  judge. 

Judge  Lewis.  Maybe  we  volunteered  the  information.  Anyway, 
it  is  in  our  files. 

Mt,  Westphal.  You  mentioned  that  the  judges  in  your  court  are 
not  in  competition  with  each  other  and  I  appreciate  what  you  mean 
by  that.  But  I  take  it,  however,  that  you  as  the  chief  judge  attempt 
to  equalize  the  workload.  If  a  particular  judge  seems  to  draw  more 
opinions  than  another  judge,  do  you  have  a  method  of  attempting 
to  equalize,  for  example,  just  the  assignments  of  opinions? 

Judge  Lewis.  No,  not  in  that  particular  manner. 

As  I  said,  before  each  session  of  the  court  begins,  we  go  over  all 
the  cases  that  have  not  been  disposed  of  at  the  time;  before  each 
session  we  know  exactly  what  position  each  judge  is  in  as  to  a 
backlog  of  work.  We  also  know  the  type  of  case  that  he  is  working 
on.  When  we  approach  a  new  assignment  period,  every  judge  on 
the  court  knows  exactly  the  position  that  every  other  judge  is  in 
as  far  as  work  goes.  The  chief  judge  does  not  do  that  except  over  the 
panel  that  he  presides  over.  Of  course  we  take  into  account,  when 
we  make  new  assignments  for  a  new  session,  who  is  in  the  best 
shape  if  a  particular  problem  comes  up.  The  chief  judge  does,  on 
other  matters,  attempt  to  equalize  the  load.  We  have  standing  panels 
on  many  subjects.  For  instance  on  bail,  interlocutory  appeals,  writs, 
stays,  emergency  hearings,  even  on  three- judge  cases  where  there  may 
be  a  great  flow  of  them  in  a  certain  State,  we  try  to  equalize  that 
load  within  the  limits  of  economy. 

Regarding  that  part  of  the  court's  work,  the  chief  judge  is  re- 
sponsible to  see  that  no  one  is  unduly  burdened  by  the  extraordi- 
nary work  that  those  panels  perform.  We  also  take  note  that  who- 
ever is  sitting  on  our  summary  calendar  has  the  additional  burden 
of  those  prisoner  petitions.  Of  course,  it  is  not  limited  to  prisoner 
petitions ;  it  includes  all  cases,  but  largely  prisoner  petitions. 

Mr.  Westphal.  Just  a  quick  question  about  the  prisoner  petition. 
You  have  already  indicated  that  your  court  probably  does  not  give 
the  full  treatment  to  every  single  petition  that  you  get,  but  do  you 
give  the  full  treatment  to  a  large  number  of  them  simply  because 
you  believe  that,  if  a  man  gets  an  answer,  it  may  discourage  the 
repetitious  filing  of  petitions? 

Judge  Lewis.  That  is  not  the  primary  reason,  but  that  is  a  side 
effect  of  it,  yes. 

Mr.  Westphal.  This  Judicial  Conference  exhibit  No.  2,  for  the 
year  1973,  shows  that  96  State  prisoner  petitions,  and  86  Federal 
prisoner  petitions  were  terminated  without  oral  argument  and  with- 
out briefs,  and  by  a  per  curiam  type  of  opinion  of  the  type  that 
you  have  furnished  to  the  subcommittee.  I  take  it  that  in  arriving 
at  that  kind  of  a  disposition,  you  do  employ  the  services  of  a  staff 
law  clerk  who  processes  the  petition  approximately  the  same  as  the 
Four  Circuit  has  described  in  some  detail? 

Judge  Lewis.  That  is  correct.  There  are  deviations,  but  it  is  es- 
sentially the  same  way. 
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Mr.  Westphal.  Is  the  matter  then  referred  to  a  panel  after  the 
staff  law  clerk  has  completed  his  work  on  it? 

Judge  Lewis.   Yes. 

Mr.  Westphal.  Goes  by  rotation  from  one  judge  to  another  and 
requires  unanimity  in  order  to  give  it  that  disposition? 

Mr.  Lewis.  Yes.  Any  one  judge  can  indicate  that  he  does  not 
think  that  it  is  a  case  that  should  be  summarily  treated.  However, 
when  you  say,  not  briefed,  that  is  not  quite  literally  true.  We  allow 
the  opportunity  to  either  side  to  respond  to  the  notice  that  we  have 
assigned  this  to  the  summary  calendar,  and  the  prisoner  very  often 
files  a  response  to  that. 

Mr.  Westphal.  Are  there  included,  in  those  statistics,  some  dispo- 
sitions where  the  prisoner  is  not  represented  by  counsel,  but  the 
staff  law  clerk's  work  accomplishes  much  the  same  thing? 

Judge  Lewis.  Yes.  He  has  better  representation  from  the  staff 
law  clerk  than  he  would  get  from  most  jailhouse  lawyers.  If  he  does 
have  an  attorney,  if  we  appoint  one  for  him,  then  it  is  taken  off 
as  a  summary  matter,  and  we  consider  the  case  to  be  one  that  we 
should  treat  as  a  fully  briefed  case. 

Mr.  Westphal.  How  many  years  have  you  been  using  this  method 
of  handling  these  petitions? 

Judge  Lewis.  We  started  out  with  the  use  of  staff  law  clerks  in 
about  1957  or  1958. 

Mr.  Westphal.  Has  it  been  your  experience  that  this  tends  to 
avoid  a  repetitious  filing  by  the  same  prisoner? 

Judge  Lewis.  I  think  so.  That  is  a  hard  thing  to  prove,  but  I 
think  so.  We  have  discussed  that  in  very  much  detail  with  the  trial 
judges,  and  they  think  so;  that  the  prisoner  becomes  satisfied  much 
more  readily,  is  not  inclined  to  complain  of  some  technical  failure, 
or  to  complain  if  it  never  gets  into  court  because  of  some  technical 
procedural  dismissal.  I  think  that  repetition  is  lessened  somewhat, 
and  I  think  that  if  you  made  a  long-term  analysis  of  it,  you  would 
say  that  is  true;  and  that,  in  fact,  although  they  go  in  great 
splurges,  the  petitions  at  Leavenworth  are  decreasing. 

If  we  were  just  limited  to  2255's  and  habeas  corpus  petitions,  the 
flow  out  at  Leavenworth  undoubtedly  would  be.  But  the  change 
there,  of  course,  is  the  1983  in  civil  rights  matters.  They  are  on 
the  increase.  So  you  go  from  one  stage  to  another. 

Mr.  Westphal.  Thank  you.  Judge. 

Mr.  Chairman,  that  is  all  the  questions  I  have. 

Senator  Buedick.  That  is  all  we  have,  Judge  Lewis.  I  want  to 
thank  you. 

Judge  Lewis.  I  appreciate  your  courtesy. 

Senator  Burdick.  We  will  be  in  recess  until  April  23. 

[Whereupon,  at  12 :05  o'clock  p.m.,  the  subcommittee  recessed, 
to  reconvene  on  Tuesday,  April  23,  1974.] 
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TUESDAY,  APRIL  23,   1974 

U.S.  Senate, 
Subcommittee  on  Improvements  in  Judicial  Machinery 

OF  the  Committee  on  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
6202,  Dirksen  Senate  Building,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Senators  Burdick  (presiding),  and  Hruska. 

Also  present :  William  P.  Westphal,  chief  counsel ;  William  J.  Wel- 
ler,  research  director ;  and  Kathyrn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Today  is  our  sixth  day  of  hearings  on  S.  2991, 
the  omnibus  circuit  court  judgeship  bill.  Our  inquiry  today  will 
concentrate  on  the  Sixth  and  Eighth  Circuits.  While  the  Judicial 
Conference  did  not  recommend  an  additional  judgeship  for  the 
Eighth  Circuit,  the  judges  of  that  court  requested  an  opportunity 
for  the  Eighth  Circuit  needs,  if  any,  to  be  evaluated  by  the  same 
standards  applied  to  the  other  circuits. 

Before  calling  our  first  witness,  let  me  offer  a  few  statistics  which 
demonstrate  the  transition  which  has  occurred  in  our  courts  of 
appeals  over  the  past  decade. 

In  1964  raw  terminations  were  74  per  judge;  in  1973  raw  termi- 
nations were  156  per  judge. 

In  1964,  the  courts  of  appeals,  with  a  complement  of  78  judges, 
terminated  a  total  of  5,700  cases.  The  attrition  rate  for  consolida- 
tions and  dismissals  without  significant  court  action  was  10.7  per- 
cent. Decisions  after  hearing  or  submission  were  62.3  percent.  Dispo- 
sitions without  hearing  or  submission  were  27  percent. 

In  1973,  with  a  complement  of  97  judges,  the  courts  of  appeals 
terminated  a  total  of  14,966  cases.  The  attrition  rate  has  gone  from 
10.7  percent  to  19.1  percent.  Decisions  after  hearing  or  submission 
have  declined  from  62.3  percent  to  only  56.6  percent.  Decisions  with- 
out hearing  or  submission  have  decreased  from  27  percent  to  24.3 
percent. 

In  1964  some  circuits  heard  only  two  cases  per  day  of  sittings. 
Most  circuits  propably  heard  3  cases  per  day.  Now  in  1973  most 
circuits  are  hearing  5  cases  per  day  and  at  least  one  circuit  is  hear- 
ing 6  cases  per  day. 

This  quick  comparison  demonstrates  that: 

1.  The  rate  of  cases  terminated  without  significant  court  action 
has  doubled. 

2.  The  rate  of  cases  terminated  after  the  traditional  oral  argument 
or  submission  on  the  briefs  has  markedly  decreased. 
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These  observations  suggest  the  fundamental  question  of  whether 
the  increase  in  productivity  by  the  courts  of  appeals  has  been 
achieved  at  the  expense  of  a  reduction  in  the  amount  of  mature 
deliberation  which  each  case  is  given  in  the  adjudicatory  process. 
This  in  turn  poses  the  further  question  of  whether  the  due  process 
employed  by  these  courts  in  1973  was  any  less  "due"  than  it  was 
in  1964. 

To  shed  some  light  on  these  and  other  questions,  our  first  witness 
today  will  be  Chief  Judge  Harry  Phillips  of  the  Sixth  Circuit. 

Senator  Hruska.  We  find  ourselves  in  a  situation  where  at  10:30 
hearings  of  the  parent  committee  will  occur  on  the  nomination  of 
Mr.  Silbert.  I  don't  know  what  the  disposition  of  the  chairman  is 
with  reference  to  continuing  these  hearings  or  abiding  by  the  usual 
routine  of  recessing  until  we  have  completed  the  parent  hearing. 

In  any  event,  whatever  the  chairman's  decision  is,  I  will  feel 
obliged  to  be  there  at  that  hearing  and  would  like  to  excuse  myself, 
and  if  you  go  forward  with  the  hearing,  I  should  like  the  privilege 
of  submitting  to  Judge  Haney  any  questions  which  I  might  have 
in  writing  for  his  response  for  purposes  of  including  them  in  the 
record. 

Senator  Burdick.  Certainly. 

[Senator  Hruska  later  decided  that  written  questions  would  not 
be  necessary.] 

Judge,  you  may  proceed  in  any  manner  you  wish.  We  will  now 
receive  for  the  record  your  letter  of  March  26  and  your  prepared 
statement. 

[The  materials  follow:] 

United  States  Court  of  Appeals, 

Sixth  Circuit, 
Michigan-Ohio-Kentucky-Tennessee,  March  26,  1974. 

Hon.  QUENTIN  N.  BUBDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on 
the  Judiciary,  Dirksen  Office  Building,  Washington,  D.C. 

Dear  Senator  Burdick  :  This  is  in  response  to  your  letter  of  February  27, 
1974,  in  which  you  request  information  concerning  the  screening,  hearing  and 
submission  procedures  of  the  United  States  Court  of  Appeals  for  the  Sixth 
Circuit.  I  have  enclosed  seven  copies  of  the  latest  revision  of  the  Sixth  Circuit 
Practitioners  Handbook,  which  outlines  in  some  detail  the  practice  and  procedure 
in  our  Court  and  contains  an  up-to-date  copy  of  our  rules. 

Our  screening  procedures  are  designed  to  implement  the  policy  of  the  Court 
to  hear  and  encourage  oral  arguments  and  at  the  same  time  enable  us  to 
control  an  ever-growing  docket,  which  has  increased  from  340  appeals  in  1961 
to  1261  in  1973.  The  Sixth  Circuit  strongly  prefers  oral  arguments  and  has  never 
adopted  the  practice  of  requiring  cases  to  be  submitted  on  briefs  without  oral 
argument.  Cases  are  submitted  on  briefs  without  oral  argument  in  only  two 
situations : 

(1)  When  the  parties  so  stipulate  and  the  Court  approves  after  a  determina- 
tion that  oral  argument  will  not  be  helpful  (it  is  not  unusual  to  require  oral 
arguments  in  spite  of  stipulations  to  the  contrary)  :  and 

(2)  In  cases  falling  vrithin  the  scope  of  local  rules  3(e),  8  and  9  where  (a) 
the  appeal  is  frivolous  and  entirely  without  merit,  (b)  the  appeal  is  not  vrithin 
the  jurisdiction  of  the  Court,  (c)  the  decision  of  the  District  Court  was  based 
on  clear  error  requiring  reversal  or  vacation  of  the  judgment,  or  (d)  it  is  mani- 
fest that  the  questions  on  which  the  decision  depends  are  so  unsubstantial  as 
not  to  need  further  argument. 
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Motions  to  dismiss  or  affirm  under  Rules  8  or  9  are  assigned  to  special  panels 
promptly  after  filing.  It  is  the  policy  of  the  Court  to  overrule  these  motions 
and  assign  the  cases  for  oral  argument  if  any  judge  entertains  any  doubt  as 
to  whether  oral  argument  is  justified. 

Experience  has  demonstrated  that  these  docket  control  procedures  conserve 
two  things  that  are  both  important  and  scarce:  (1)  slots  on  the  oral  argu- 
ment hearing  calendar  and  (2)  the  time  of  the  judges. 

A  list  of  citations  to  published  Sixth  Circuit  opinions  applying  these  docket 
control  rules  is  attached  as  Appendix  A. 

Even  though  requiring  some  repetition,  I  now  proceed  to  discuss  in  more 
detail  the  practical  application  of  these  rules. 

SCBEENING 

In  the  Sixth  Circuit  the  term  "screening"  applies  to  the  practice  by  which 
the  Court  examines  all  pending  cases  prior  to  argument  for  the  purpose  of  (1) 
determining  the  amount  of  time  necessary  for  oral  argument,  and  (2)  identi- 
fying the  relatively  small  percentage  of  cases  which  are  subject  to  disposition 
under  Rules  8  and  9. 

The  initial  stage  of  screening  is  performed  by  the  staff  attorneys  for  the 
Court.  Ordinarily,  as  soon  as  the  appellant's  brief  is  filed,  a  staff  attorney  re- 
views the  brief  and  record  on  appeal.  Unless  the  case  appears  on  its  face  to 
be  subject  to  potential  disposition  under  Rules  8  and  9,  the  staff  attorney  pre- 
pares a  brief  memorandum  setting  forth  the  facts,  the  procedural  posture  of 
the  case,  and  the  issues  and  contentions  on  appeal.  The  staff  attorney's  memo- 
randum also  contains  a  recommendation  as  to  the  amount  of  time  which  should 
be  allowed  to  each  of  the  parties  for  oral  argument. 

During  each  session  of  the  Court  two  three-judge  screening  panels  review 
approximately  75  cases  each,  considering  the  staff  attorney  memoranda,  briefs 
and  record,  and  allocate  time  for  oral  argument. 

Formerly  the  Rules  of  the  Sixth  Circuit  provided  for  a  "summary  calendar" 
(15  minutes  oral  argument  per  side)  of  a  "regular  calendar"  (30  minutes  argu- 
ment per  side).  The  1973  amendments  abolished  the  separate  summary  and 
regular  calendars  and  now  under  Sixth  Circuit  Rule  7(e)  the  screening  panel 
simply  determines  the  amount  of  time  for  oral  argument,  subject  to  the  allow- 
ance of  additional  time  by  the  hearing  panel.  With  few  exceptions  cases  are 
allotted  between  15  and  30  minutes  argument  per  side. 

If,  upon  initial  review  by  a  staff  attorney,  a  case  appears  to  fall  within  the 
scope  of  Rules  8  or  9  in  that  (a)  the  appeal  is  frivolous  and  entirely  without 
merit,  (b)  the  appeal  is  not  within  the  jurisdiction  of  the  Court,  (c)  the  de- 
cision of  the  District  Court  was  based  on  clear  error  requiring  reversal  or 
vacation  of  the  judgment,  or  (d)  it  is  manifest  that  the  questions  on  which 
the  appellate  decision  depend  are  so  unsubstantial  as  not  to  need  further  argu- 
ment, the  staff  attorney  prepares  a  detailed  memorandum  treating  all  factual 
and  legal  issues  and  making  a  suggestion  as  to  the  appropriate  disposition  of 
the  appeal. 

The  staff  attorney  does  not  prepare  a  proposed  order  or  per  curiam  opinion 
for  disposition  of  the  case.  All  orders  and  per  curiams  are  prepared  by  judges 
after  a  decision  has  been  reached  as  to  disposition  of  the  appeal.  Between  each 
regular  session  of  the  Court  at  least  two  special  panels  designated  by  the  Chief 
Judge  pursuant  to  Rule  3(e)  convene  in  Cincinnati  to  consider  cases  referred 
to  them  for  consideration  under  Rules  8  or  9.  An  average  of  ten  to  twelve  cases 
are  considered  in  one  day  by  each  such  panel.  The  panel  examines  the  record 
in  each  ease  and  discusses  the  issues  in  detail.  The  members  of  the  panel  then 
reduce  their  unanimous  decision  to  a  written  order  or  per  curiam  opinion  by 
dictating  the  same  to  a  secretary  for  prompt  entry  by  the  Clerk.  All  decisions 
of  special  panels  must  be  unanimous.  If  any  member  of  the  panel  prefers,  the 
file  is  transmitted  to  the  Clerk  with  instructions  to  set  the  appeal  for  oral 
argument. 

HEARINGS 

Regular  sessions  of  the  Court,  three  weeks  each  in  length,  are  held  in  the 
months  of  October,  December,  February,  April  and  June.  Ordinarily  15  weeks 
are  devoted  to  sittings  for  oral  arguments  each  year.  Two  panels  sit  simulta- 
neously each  morning.  Frequent  afternoon  sessions  are  held.  All  regular  sessions 
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of  the  Court  are  held  in  Cincinnati,  and  each  judge  in  regular  active  service  is 
in  attendance  for  the  entire  session.  Each  active  judge  customarily  sits  three 
days  each  week,  for  a  total  of  nine  days  each  session.  Visiting  and  senior  judges 
in  attendance  for  a  session  sit  from  three  to  nine  days,  in  accordance  with  their 
assignment  by  the  Chief  Judge. 

Two  panels  hear  cases  simultaneously  in  the  two  courtrooms  each  morning. 
Each  panel  ordinarily  hears  oral  argument  in  five  cases  each  day.  If  more  than 
ten  panels  are  to  sit  during  a  week,  afternoon  panels  are  scheduled. 

During  fiscal  year  1973  a  total  of  149  regularly  scheduled  panels  sat.  In  addi- 
tion, two  cases  were  heard  on  oral  argument  by  the  Court  in  banc  and  seven 
other  appeals  were  advanced  for  argument  and  heard  by  specially  designated 
panels. 

Each  active  judge  on  the  average  was  a  member  of  45  regularly  scheduled 
panels  in  fiscal  year  1973,  hearing  oral  arguments  in  approximately  225  cases. 
The  three  senior  judges  of  the  Court  collectively  sat  a  total  of  38  times,  and 
twelve  visiting  judges  sitting  by  designation  in  fiscal  year  1973  sat  a  total  of 
36  times. 

Assignments  of  the  membership  of  panels  are  made  several  weeks  before  the 
beginning  of  a  session.  The  assignments  formerly  were  made  by  the  Chief  Judge, 
but  that  function  now  has  been  delegated  by  him  to  the  Circuit  Executive.  Each 
judge  is  assigned  to  sit  exactly  the  same  number  of  times  as  each  of  his  col- 
leagues. The  panels  are  "scrambled"  so  that  each  judge  sits  as  often  as  possible 
with  every  other  judge. 

At  the  same  time  panel  assignments  are  being  made,  the  Clerk  independently 
prepares  the  calendar  of  cases  for  argument.  Criminal  appeals  and  other  cases 
entitled  thereto  by  law  are  given  priority,  and  all  other  cases  are  set  for  argu- 
ment according  to  their  precedence  on  the  docket.  Five  cases  are  set  for  argu- 
ment or  submission  before  each  panel  each  day.  An  effort  is  made  to  balance 
the  assignment  of  cases  for  each  panel  in  order  to  insure  an  even  distribution  of 
the  workload  of  the  Court. 

The  Circuit  Executive  who  assigns  the  panels  has  no  information  at  the  time 
of  the  assignment  as  to  what  cases  will  be  heard  on  any  day  of  the  session. 
Likewise  at  the  time  the  Clerk  makes  up  the  calendar  of  cases,  he  does  not 
know  what  judges  will  be  sitting  on  the  panels  from  day  to  day.  This  system 
of  separation  of  responsibility  between  the  processes  of  assigning  panels  and 
scheduling  cases  is  a  safeguard  against  the  deliberate  assignment  of  a  particu- 
lar case  to  a  particular  panel.  An  exception  to  this  procedure  is  made  when  a 
case  which  has  been  argued  at  a  previous  session  is  on  the  docket  for  a  sub- 
sequent hearing.  In  this  situation  the  case  is  assigned,  if  possible,  to  the  same 
panel  that  heard  the  previous  appeal. 

More  detailed  information  regarding  procedures  in  the  United  States  Court 
of  Appeals  for  the  Sixth  Circuit  may  be  found  in  the  enclosed  copies  of  the 
Practitioners  Handbook. 

As  requested  by  you,  I  enclose  copies  of  all  the  calendars  of  our  court  for 
fiscal  year  1973.  These  are  duplicates  of  the  Clerk's  working  copies. 

In  accordance  with  your  letter  of  March  2,  1974,  I  am  scheduled  to  testify 
before  your  Committee  on  Tuesday,  April  23,  1974,  at  10  a.m.  I  shall  be  happy 
to  answer  any  questions  during  this  hearing.  In  the  meantime,  if  you  desire 
any  further  information,  please  let  me  know. 
Respectfully, 

Habbt  Phillips, 

Chief  Judge. 

Enclosure. 

Appendix  A 

United  States  v.  Davidson,  477  F.2d  136  (6th  Cir.  1973)    (Rule  3(c)— reversed 

and  remanded  because  of  lack  of  waiver  of  jury  trial)  ; 
Van  Hoose  v.  Eidson,  450  F.2d  746  (6th  Cir.  1971)   (Rules  8,  9— appeal  dismissed 

as  moot  and  unsubstantial)  ; 
Jones  V.  Hare,  440  F.2d  685  (6th  Cir.  1971)    (Rule  8— unsubstantial  argument 

on  constitutionality  of  Michigan's  election  laws)  ; 
Rolland  v.  Michigan,  439  F.2d  1203  F.2d  1203    (6th  Cir.  1971)    (Rules  8,  9— 

vacated  and  remanded  to  consider  a  recent  Supreme  Court  decision)  ; 
Lamh  Enterprises  Inc.  v.  City  of  Toledo,  437  F.2d  59  (6th  Cir.  1971)    (Rule  8— 

prior  6th  Circuit  case  was  controlling)  ; 
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FMC  Corp.  V.  Keizer  Equip.  Co.,  433  F.2d  6&4  (6th  Cir.  1970)  (Rule  8— no  abuse 
of  discretion  by  district  court  in  denying  a  motion  to  intervene)  ; 

Sears,  Roebuck  ami  Co.  v.  NLRB,  433  F.2d  210  (6th  Cir.  1970)  (Rules,  8,  9— 
reviewed  on  motion  for  stay  pending  appeal  and  motion  for  an  expedited 
briefing  schedule  and  found  to  be  unsubstantiated)  ; 

Coogan  v.  Cincinnati  Bar  Ass'n,  431  F.2d  1209  (6th  Cir.  1970)  (Rule  8 — res 
judicata  effect  of  Ohio  Supreme  Court  suspension  from  practice  of  law)  ; 

Armstrong  v.  Salisbury,  427  F.2d  142  (6th  Cir.  1970)  (Rule  8— failed  to  exhaust 
state  remedies  before  seeking  federal  habeas  corpus  relief)  ; 

Smith  V.  Haskins,  421  F.2d  1297  (6th  Cir.  1970)  (Rule  &— Cir.  1969),  cert, 
denied,  397  U.S.  1025  (1970)  (Rule  8— lack  of  standing  to  enjoin  demolition 
of  historic  buildings)  ; 

Hinkle  v.  Ohio  Parole  Authority,  419  F.2d  130  (6th  Cir.  1969)  (Rule  8— no  vio- 
lations of  constitutional  rights  with  respect  to  parole  procedures)  ; 

Chambers  v.  Colonial  Pipeline  Co.,  408  F.2d  678  (6th  Cir.  1969)  (Rules  3(c),  9 
— protracted  state  litigation  was  res  judicata)  ; 

Hayes  v.  Russell,  405  F.2d  859  (6th  Cir.  1969)  (Rule  8— unsubstantial  claims 
of  ineffective  assistance  of  counsel)  ; 

MacKenna  v.  Avery,  404  F.2d  71  (6th  Cir.  1968)  (Rule  8— no  federal  jurisdic- 
tion to  review  denial  of  state  parole)  ; 

United  States  v.  Huckaby,  400  F.2d  576  (6th  Cir.),  cert,  denied,  393  U.S.  933 
(1968)  (Rule  9 — frivolous  claim  of  error  in  denial  of  new  trial  on  basis  of 
newly  discovered  evidence)  ; 

Garner  v.  Raulston,  390  F.2d  644  (6th  Cir.  1968)  (motion  to  affirm  granted— 
claim  for  damages  against  state  sentencing  judge)  ; 

Mayes  v.  Vincent,  388  F.2d  727  (6th  Cir.),  cert,  denied,  391  U.S.  968  (1968) 
(sua  sponte  dismissal  for  lack  of  diversity  of  citizenship  for  federal  juris- 
diction) ;  and 

Moist  V.  Belk,  380  F.2d  721  (6th  Cir.),  cert,  denied,  389  U.S.  960  (1967)  (motion 
to  dismiss  sustained — full  state  litigation  and  general  discussion  on  authir- 
ity  to  dismiss  frivolous  appeals  prior  to  adoption  of  the  Sixth  Circuit  rules. ) 

United  States  Coubt  of  Appeals, 

Fob  the  Sixth  Cibcuit, 
Michigan-Ohio-Kentucky-Tennessee. 

Statement  of  Habbt  Phillips,  Chief  Judge  of  the  Sixth  Cibcuit 

The  volume  of  appeals  to  the  United  States  Court  of  Appeals  for  the  Sixth 
Circuit  has  more  than  tripled  and  almost  quadrupled  since  1967.  During  this 
period  the  Congress  has  increased  the  number  of  circuit  judges  in  our  Court 
from  six  to  nine.  The  Judicial  Conference  of  the  United  States  has  recommended 
a  tenth  judgeship  for  the  Circuit.  This  recommendation  is  included  in  S.  2991. 
The  increased  workload  requires  the  creation  of  an  additional  judgeship  for 
the  Court. 

The  filings,  terminations  and  pending  case  load  for  these  years  were  as 
follows : 


Pending  at 

end  of 

Filed       Terminated  fiscat  year 


Fiscal  year: 
1961.... 
1962.... 
1963.... 
1964.... 
1965.... 
1966.... 
1967.... 
1968.... 
1969.... 
1970.... 
1971.... 
1972.... 
1973.... 


The  actual  workload  of  the  judges  of  the  Court  of  Appeals  for  the  Sixth  Cir- 
cuit requires  more  judicial  effort  than  is  apparent  from  the  raw  filings  and 
termination  statistics.  The  Judges  of  the  Court  strongly  prefer  and  encourage 
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oral  argument.  The  Court  purposely  has  refrained  from  adopting  expedient  pro- 
cedures requiring  eases  to  be  submitted  for  decision  on  the  merits  on  briefs 
without  oral  argument.  As  discussed  in  the  letter  of  the  Chief  Judge  of  the 
Circuit  to  Chairman  Burdick,  dated  March  26,  1974,  cases  are  submitted  for 
decision  on  briefs  without  oral  argument  only  when  the  parties  so  stipulate  and 
the  court  approves  after  determining  that  oral  argument  will  not  be  useful,  or 
when  a  case  is  found  to  fall  within  the  scope  of  local  rules  3(e),  8  or  9,  relating 
to  frivolous  and  unsubstantial  appeals. 

The  ability  of  the  Court  to  furnish  appellate  review  without  undue  delay  is 
therefore  directly  related  to  the  number  of  cases  which  can  be  heard  on  oral 
argument.  The  Court  is  fortunate  in  having  nine  capable  and  experienced  judges 
who  have  enjoyed  good  health  and  are  working  to  full  capacity.  Regular  sessions 
of  the  Court,  each  three  weeks  in  length,  are  held  in  October,  December,  Febru- 
ary, April  and  June  of  every  year.  All  regular  sessions  of  the  Court  are  held 
in  Cincinnati,  and  each  judge  in  regular  active  service  is  in  attendance  for  the 
entire  session.  Each  active  judge  customarily  sits  three  days  each  week,  for  a 
total  of  nine  days  each  session.  Two  panels  hear  cases  simultaneously  in  the 
two  courtrooms  each  morning,  and  each  panel  ordinarily  hears  oral  arguments 
in  five  cases  each  day.  When  enough  judges  are  available,  afternoon  panels  hear 
five  cases.  Emergency  cases  advanced  for  oral  argument  also  are  assigned  to 
afternoon  panels.  Thus,  each  active  judge  of  the  Court  hears  oral  arguments 
in  approximately  225  cases  a  year. 

It  is  the  considered  and  unanimous  judgment  of  the  Sixth  Circuit  judges  that 
the  present  working  pace  represents  the  maximum  that  any  circuit  judge  should 
undertake.  The  addition  of  a  sixth  case  to  the  daily  docket  would  interfere 
with  adequate  advance  preparation  for  hearings  and  would  thrust  an  unman- 
ageable burden  on  the  panels.  To  lengthen  sessions  more  than  the  three  weeks 
would  be  beyond  the  efficient  physical  capacities  of  the  judges  and  would  not 
allow  sufficient  time  for  preparation  of  opinions. 

In  view  of  the  three-week  June  session,  every  judge  carries  a  heavy  work- 
load into  the  summer  recess.  The  Chief  Judge  assigns  special  panels  to  hear 
emergency  cases  during  the  summer  recess  and  between  sessions.  Oral  argu- 
ments are  heard  in  these  cases  when  justified. 

In  addition  to  the  docket  control  measures  described  in  some  detail  in  the 
letter  of  the  Chief  Judge  of  the  Circuit  to  Chairman  Burdick,  dated  March  26, 
1974,  the  success  of  the  Court  in  staying  abreast  of  its  docket  has  been  attri- 
butable to  the  services  rendered  by  its  three  senior  circuit  judges,  designated 
district  judges  and  occasional  visiting  judges  from  other  Circuits. 

The  assistance  of  senior  judges  and  visiting  judges  in  fiscal  year  1973  per- 
mitted an  additional  110  cases  to  be  set  for  oral  argument.  Without  such  assist- 
ance in  that  year  and  prior  years,  the  number  of  pending  cases  as  of  June  30, 
1973  would  have  been  790  appeals  or  more  as  contrasted  with  the  figure  of  680 
shown  on  the  second  page  of  this  statement. 

The  Sixth  Circuit  in  practical  effect  has  been  operating  at  a  ten  judge  Court 
through  the  use  of  senior  judges  and  visiting  judges  at  most  sessions  in  recent 
years,  but  it  is  impractical  and  improvident  to  rely  on  such  sources  of  assist- 
ance in  the  future.  Unfortunately,  the  advancing  age  (ranging  from  76  to  80) 
of  the  three  senior  judges  is  making  it  necessary  to  decrease  the  number  of 
their  sittings.  The  District  Judges  of  the  Circuit  are  so  busy  with  their  own 
heavy  dockets  that  they  should  not  be  called  upon  to  provide  a  continuing 
source  of  additional  manpower  for  the  Court  of  Appeals  except  in  emergency 
situations. 

Moreover,  senior  and  visiting  judges  by  no  means  perform  all  the  duties  of 
Circuit  Judges  in  regular  active  service.  The  time  consuming  duties  of  disposing 
of  the  ever-growing  volume  of  motions  and  petitions,  performing  as  members 
of  screening  panels  and  special  panels  under  local  Rules  8  and  9,  and  handling 
the  motion  docket  and  other  miscellaneous  matters  fall  entirely  upon  the 
shoulders  of  the  active  judges,  as  do  almost  all  the  assignments  to  serve  as 
members  of  three-judge  District  Courts. 

Compounding  the  experience  of  recent  years  which  shows  the  necessity  of 
operating  as  a  ten  judge  court  in  order  to  hear  oral  arguments  in  cases  which 
justify  it,  the  Court  faces  the  prospect  of  another  apparent  substantial  increase 
in  new  case  filings  during  the  current  fiscal  year.  Included  in  Appendix  A  is  a 
report  of  the  Clerk  of  the  Court  showing  the  condition  of  the  Court's  docket  for 
the  first  nine  months  of  fiscal  year  1974  compared  with  the  same  period  last 
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fiscal  year.  The  164  new  case  filings  for  the  month  of  March,  1974,  is  the  largest 
number  of  new  cases  ever  docketed  in  one  month.  If  the  number  of  new  case 
filings  continues  at  the  same  rate  established  so  far  during  the  last  half  of 
the  current  fiscal  year,  the  number  of  new  cases  docketed  this  year  will  approach 
1350,  as  compared  to  1261  during  fiscal  1973. 

,,,  The  experience  of  recent  years  demonstrates  that  approximately  20  per  cent 
of  all  cases  are  terminated  by  consolidation,  voluntary  dismissal  or  other  pro- 
cedures not  involving  significant  Court  action,  and  that  another  20  per  cent  of 
the  cases  will  be  disposed  of  under  local  rules  3(e),  8  or  9,  either  on  the  motion 
of  a  party  or  by  the  Court  employing  its  screening  procedure.  Except  for  those 
cases  in  which  the  parties  by  agreement,  and  with  the  approval  of  the  Court, 
submit  their  case  for  decision  on  briefs  without  oral  argument,  the  remaining 
C&ses  filed  will  require  oral  argument.  Oral  argument  in  excess  of  800  cases 
may  be  required  if  new  case  filings  reach  1350  in  the  current  fiscal  year. 
.  As  stated  above  each  active  judge  of  the  Court  now  hears  oral  arguments  in 
225  cases  per  year.  If  this  is  accepted  as  a  maximum  workload  for  a  circuit 
judge,  it  is  possible  for  nine  active  judges  to  hear  arguments  in  only  675  cases 
per  year.  The  average  of  a  tenth  active  judge  would  permit  the  Court  to  hear 
up  to  750  cases  per  year  (15  additional  cases  per  session),  thereby  merely 
approaching  the  necessary  number. 

The  statistics  set  forth  in  this  statement  reflect  an  ever-increasing  volume  of 
appeals.  It  is  unrealistic  to  assume  that  this  growth  in  litigation  will  not  con- 
tinue. The  eflScient  hearing  and  disposition  of  this  increasing  caseload  requires 
the  services  of  a  tenth  judge  for  the  Circuit,  as  recommended  by  the  Judicial 
Conference  of  the  United  States  and  as  provided  in  S.  2991. 

Accordingly,  it  is  requested  that  the  provision  of  S.  2991  relating  to  the  crea- 
tion of  a  tenth  judgeship  for  the  Sixth  Circuit  be  recommended  by  this  Com- 
mittee for  enactment  into  law. 
Respectfully  submitted. 

Habby  Phillips, 
Chief  Judge  for  the  Sixth  Circuit. 
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United  States  Court  op  Appeals, 

Fob  the  Sixth  Cibcuit, 
Michigan-Ohio-Kentucky-Tennessee. 

Supplemental  Statement  of  Habby  Phillips,  Chief  Judge  of  the 

Sixth  CiBcxnT 

The  Second  Circuit  has  asked  for  only  nine  judges.  This  Committee  no  doubt 
is  concerned  with  the  question  of  why  the  Sixth  Circuit  should  be  asking  for 
a  tenth  judge  when  the  Second  Circuit,  with  a  larger  docket,  is  asking  for  only 
nine. 

Let  me  say  at  the  outset  that  if  the  Sixth  Circuit  had  as  many  senior  judges 
as  the  Second,  we  would  not  be  asking  for  a  tenth  judgeship  at  the  present  time. 
When  Chief  Judge  Kaufman  testified  before  this  Committee  on  April  10,  1974, 
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hp  stated  that  five  senior  judges  are  sitting  with  regularity  on  his  court  and 
indicated  that  Judges  Friendly  and  Hays  will  take  senior  judge  status  in  the 
near  future.  In  contrast,  the  Sixth  Circuit  has  only  three  senior  judges,  aged 
76,  78  and  80,  and  their  sittings  now  are  less  frequent  than  in  former  years, 
di^clining  from  an  average  of  69  cases  per  year  in  fiscal  1972  to  60  cases  per 
y$ar  in  fiscal  1973.  Fewer  sittings  are  to  be  anticipated  in  the  future. 
.^Except  for  docket  problems  which  otherwise  will  be  insurmountable,  our 
cgiurt  would  prefer  to  remain  a  court  of  nine  judges.  The  Subcommittee  on  Ju- 
dicial Statistics  of  the  Judicial  Conference  concluded  as  early  at  1971  that  the 
Sixth  Circuit  docket  would  justify  a  tenth  judgeship.  At  our  Circuit  Council 
meeting  of  February  10,  1971,  the  Circuit  Council  concluded  that  we  should  not 
ask  for  an  additional  judgeship  and  so  advised  the  Subcommittee.  On  March  19, 
1971,  the  Subcommittee  on  Judicial  Statistics  made  a  provisional  recommenda- 
ti6n  of  a  tenth  judge  for  the  Sixth  Circuit,  and  again  our  Circuit  Council  re- 
fused to  join  in  the  recommendation. 

The  Minutes  of  the  Circuit  Council  of  December  8,  1971,  contains  the  follow- 
ing concerning  the  fall  meeting  of  the  Judicial  Conference  of  the  United  States : 

"Judge  Phillips  reported  that  the  Conference  had  recommended  ten  additional 
circuit  judgeships  as  follows :  First  Circuit,  1 ;  Second  Circuit,  2 ;  Third  Circuit, 
1 ;  Fourth  Circuit,  2 ;  Seventh  Circuit,  1 ;  Ninth  Circuit,  2 ;  and  Tenth  Circuit,  1. 
Judge  Phillips  stated  that  at  the  time  the  vote  was  taken  on  this  matter,  he 
explained  to  the  Conference  that  the  Subcommittee  had  proposed  one  additional 
judgeship  for  the  Sixth  Circuit ;  that  this  Court  prefers  to  operate  with  a 
maximum  of  nine  active  judges  and  was  not  willing  to  say  with  certainty  that 
a  tenth  judge  would  be  required  by  1975;  and  that  the  Committee,  therefore,  had 
not  recommended  an  additional  judge  for  this  Circuit.  Judge  Phillips  stated  that 
he  requested  the  assistance  of  the  Conference  in  obtaining  an  additional  judge 
or  judges  for  this  court  when  and  if  the  docket  so  required." 

On  December  30,  1971,  our  court  lost  the  services  of  a  future  senior  judge 
with  the  untimely  death  of  Judge  Henry  L.  Brooks  of  Louisville,  Kentucky,  at 
the  age  of  66,  with  more  than  15  years  of  service.  Judge  Brooks  had  expressed 
his  intention  to  take  senior  judge  status  and  to  continue  to  carry  a  substantial 
workload.  Our  caseload  continued  to  grow.  Only  after  these  events  did  our 
Circuit  Council  change  its  position  and,  as  a  last  resort,  request  the  Judicial 
Conference  to  recommend  a  tenth  judgeship  for  our  court. 

Let  me  emphasize,  however,  that  I  see  no  magic  in  the  number  nine.  During 
my  tenure  I  have  seen  our  court  grow  from  six  to  nine  judges,  with  increased 
production  per  judge.  If  we  had  ten  active  judges,  two  panels  could  sit  simul- 
taneously each  morning  five  days  a  week.  Nine  judges  permit  simultaneous 
sittings  on  only  four  days.  I  am  convinced  that  our  court  could  operate  more 
effectively  with  the  addition  of  a  tenth  judge.  In  my  view  the  problems  of  intra- 
court  conflicts  and  circulation  of  memoranda  and  opinions  would  be  alleviated, 
ahd  enhanced,  by  the  creation  of  a  tenth  judgeship. 

I  respectfully  submit  that,  if  the  Sixth  Circuit  is  to  stay  abreast  of  our  ever- 
increasing  caseload,  a  tenth  judgeship  is  a  must. 

Harry  Phillips, 

Chief  Judge. 

Senator  Burdick.  Before  you  begin,  judge,  let  me  place  in  the  record 
committee  exhibit  E-6,  which  presents  data  from  your  sixth  circuit 
court  of  appeals. 

[The  exhibit  follows :] 
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STATEMENT  OF  HON.  HARRY  PHILLIPS,  CHIEF  JUDGE  OF  THE 

SIXTH  CIRCUIT 

Judge  Phillips.  May  it  please  the  members  of  the  committee,  the 
vohime  of  appeals  to  the  United  States  Court  of  Appeals  for  the 
Sixth  Circuit  has  more  than  tripled  and  almost  quadrupled  since 
1961,  in  line  with  the  figures  that  the  Chairman  has  just  outlined. 
During  this  period  the  Congress  has  increased  the  number  of 
circuit  judges  in  our  court  from  six  to  nine.  The  Judicial  Confer- 
ence of  the  United  States  has  recommended  a  tenth  judgeship  for 
the  circuit.  This  recommendation  is  included  in  S.  2991.  The  in- 
creasing workload  requires  the  creation  of  an  additional  judgeship 
for  the  court. 

The  filings,  terminations  and  pending  caseloads  for  these  years 
are  included  in  the  written  statement  I  have  filed  and  are  available 
to  the  committee.  These  figures  reflect  the  tripling  and  quadrupling 
of  filings  between  the  years  1961  and  1973.  I  will  not  take  your  time 
to  read  them  now.  They  show  the  following  increases:  filings  from 
340  to  1261 ;  terminations  from  324  to  1234 ;  and  appeals  pending 
at  the  end  of  the  fiscal  year  from  215  to  680. 

The  actual  workload  of  the  judges  of  the  Court  of  Appeals  for 
the  Sixth  Circuit  requires  more  judicial  effort  than  is  apparent 
from  the  raw  filing  and  termination  statistics.  The  Judges  of  our 
court  strongly  prefer  and  encourage  oral  argument.  The  court  pur- 
posely has  refrained  from  adopting  expedient  procedures  requiring 
cases  to  be  submitted  for  decision  on  the  merits  on  briefs  without 
oral  argument.  As  discussed  in  the  letter  from  the  chief  judge  of 
the  circuit  to  Chairman  Burdick,  dated  March  26,  1974,  cases  are 
submitted  for  decision  on  briefs  without  oral  argument  only  when 
the  parties  so  stipulate  and  the  court  approves  after  determining 
that  oral  argument  will  not  be  useful,  or  when  a  case  is  found  to 
fall  within  the  scope  of  local  rules  3(e),  8  or  9,  relating  to  frivolous 
and  unsubstantial  appeals. 

The  ability  of  our  court  to  furnish  appellate  review  without 
undue  delay  is  therefore  directly  related  to  the  number  of  cases 
which  can  be  heard  on  oral  argument.  The  court  is  fortunate  in 
having  nine  capable  and  experienced  judges  who  have  enjoyed 
good  health  and  are  working  to  full  capacity.  Regular  sessions  of 
our  court — I  believe  our  procedures  are  a  little  different  than  some 
of  the  other  circuits — are  each  3  weeks  in  length,  and  are  held  in 
October,  December,  February,  April,  and  June  of  every  year.  All 
regular  sessions  of  the  court  are  held  in  Cincinnati,  and  each  judge 
in  regular  active  service  is  in  attendance  for  the  entire  session.  Each 
active  judge  customarily  sits  for  3  days  each  week,  for  a  total  of 
9  days  per  session  each  morning,  and  each  panel  ordinarily  hears 
oral  argument  in  five  cases  per  day.  When  enough  judges  are  avail- 
able, afternoon  panels  hear  five  cases.  Emergency  cases  advanced  for 
oral  argument  also  are  assigned  to  afternoon  panels.  Thus,  each 
active  judge  of  the  court  hears  oral  arguments  in  approximately 
225  cases  per  year. 

It  is  the  considered  and  unanimous  judgment  of  the  sixth  circuit 
judges  that  the  present  working  pace  represents  the  maximum  that 
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any  circuit  judge  should  undertake.  The  addition  of  a  sixth  case 
to  the  daily  docket,  in  our  judgment,  would  interfere  with  adequate 
advance  preparation  for  hearings  and  would  thrust  an  unmanage- 
able burden  on  the  panels.  To  lengthen  sessions  more  than  the  3 
weeks  would  be  beyond  the  efficient  physical  capacities  of  the 
judges  and  would  not  allow  sufficient  time  for  preparation  of 
0pinions. 

•In  view  of  the  3-week  June  session,  each  judge  carries  a  heavy 
workload  into  the  summer  recess.  The  chief  judge  assigns  special 
panels  to  hear  emergency  cases  during  the  summer  recess  and  be- 
tween sessions.  Oral  arguments  are  heard  in  these  cases  when 
justified. 

In  addition  to  the  docket  control  procedures  described  in  some 
detail  in  the  letter  from  the  chief  judge  of  the  circuit  to  Chairman 
Burdick,  dated  March  26,  1974,  the  success  of  the  court  in  staying 
abread  of  its  docket  has  been  attributable  to  the  services  rendered 
by  its  three  senior  circuit  judges,  designated  district  judges  and 
occasional  visiting  judges  from  other  circuits. 

The  assistance  of  senior  judges  and  visiting  judges  in  fiscal  year 
1973  permitted  an  additional  110  cases  to  be  set  for  oral  argument. 
Without  such  assistance  in  that  year,  and  in  prior  years,  the  num- 
ber of  pending  cases  as  of  June  30,  1973  would  have  been  at  least 
790  or  more,  as  contrasted  with  the  figure  of  680  shown  on  the 
second  page  of  my  prepared  statement. 

,  The  Sixth  Circuit,  in  practical  effect,  has  been  operating  as  a 
10-judge  court  through  the  use  of  senior  judges  and  visiting  judges 
at  most  sessions  in  recent  years,  but  it  is  impractical  and  improvi- 
dent to  rely  on  such  sources  of  assistance  in  the  future.  Unfortu- 
nately, the  advancing  age — ranging  from  76  to  80 — of  the  three 
senior  judges  is  making  it  necessary  to  decrease  the  number  of  their 
sittings.  The  district  judges  of  the  circuit  are  so  busy  with  their 
own  heavy  dockets  that  they  should  not  be  called  upon  to  provide 
a  continuing  source  of  additional  manpower  for  the  Court  of  Ap- 
peals except  in  emergency  situations. 

Moreover,  senior  and  -vasiting  judges  by  no  means  perform  all  the 
duties  of  circuit  judges  in  regular  active  service.  The  time  consuming 
details  of  disposing  of  the  ever-growing  volume  of  motions  and 
petitions,  performing  as  members  of  screening  panels  and  special 
panels  under  rules  8  and  9,  handling  the  motion  docket  and  other 
miscellaneous  matters  fall  entirely  upon  the  shoulders  of  the  active 
judges,  as  do  almost  all  the  assignments  to  serve  as  members  of 
three-judge  district  courts.  Our  experience  during  1974  compounds 
the  experience  of  recent  years  which  shows  the  necessity  of  operat- 
ing as  a  10-judge  court  in  order  to  hear  oral  arguments  in  cases 
which  justify  it.  The  court  faces  the  prospect  of  another  apparent 
substantial  increase  in  new  case  filings  during  the  current  fiscal 
year.  Included  in  appendix  A  of  my  prepared  statement  is  a  report 
of  the  clerk  of  the  court  showing  the  condition  of  the  court's 
docket  for  the  first  9  months  of  fiscal  year  1974  compared  with 
the  same  period  last  fiscal  year.  The  164  new  case  filings  for  the 
month  of  March  1974,  is  the  largest  number  of  new  cases  ever 
docketed  in  1  month.  If  the  number  of  new  case  filings  continues 
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at  the  same  rate  established  so  far  during  the  last  half  of  the  cur- 
rent fiscal  year,  the  number  of  new  cases  docketed  this  year  will 
approach  1,350,  as  compared  to  1,261  during  fiscal  year  1973. 

The  experience  of  recent  years  demonstrates  that  approximately 
20  percent  of  all  cases  are  terminated  by  consolidation,  voluntary 
dismissal  or  other  procedures  not  involving  significant  court  action, 
and  that  another  20  percent  of  the  cases  will  be  disposed  of  under 
local  rules  3(e),  8  or  9,  either  on  the  motion  of  a  party  or  by  the 
court  employing  its  screening  procedure.  Except  for  those  cases  in 
which  the  parties,  by  agreement,  and  with  the  approval  of  the 
court,  submit  their  case  for  decision  on  briefs  without  oral  argu- 
ment, the  remaining  cases  filed  will  require  oral  argument.  Oral 
argument  in  excess  of  800  cases  may  be  required  if  new  filings  reach 
1,350  in  the  current  fiscal  year. 

As  stated  above,  each  active  judge  of  the  court  now  hears  oral 
arguments  in  approximately  225  cases  per  year.  If  this  is  accepted 
as  a  maximum  workload  for  a  circuit  judge,  it  is  possible  for  nine 
active  judges  to  hear  arguments  in  only  675  cases  per  year.  The 
addition  of  a  10th  active  judge  would  permit  the  court  to  hear  up  to 
750  cases  per  year — 15  additional  cases  per  session — thereby  merely 
approaching  the  necessary  number. 

The  statistics  set  forth  in  this  statement  reflect  an  ever-increasing 
volume  of  appeals.  It  is  unrealistic  to  assume  that  this  growth  in 
litigation  will  not  continue.  The  efficient  hearing  and  disposition  of 
this  increasing  caseload  requires  the  services  of  a  10th  judge  for 
the  circuit,  as  recommended  by  the  Judicial  Conference  of  the 
United  States  and  as  provided  in  S.  2991. 

Accordingly,  it  is  requested  that  the  provisions  of  S.  2991  relating 
to  the  creation  of  a  10th  judgeship  for  the  Sixth  Circuit  be  recom- 
mended by  this  committee  for  enacement  into  law. 

I  have  attached  to  my  prepared  statement  the  figures  for  the  first 
9  months  of  1974  fiscal  year.  This  appendix  not  only  shows  164  new 
filings  during  March  1974,  the  largest  figure  in  the  history  of  the 
court,  it  also  shows  an  increase  from  889  to  970  in  filings  during  the 
first  9  months  of  the  1974  fiscal  year,  as  compared  to  1973,  and  an 
increase  from  663  to  785  in  the  number  of  cases  pending  as  of 
March  31,  1974,  as  compared  to  March  31,  1973. 

Senator  Burdick.  Thank  you.  Judge,  for  your  contribution  this 
morning. 

Senator  Hruska.  I  have  no  questions. 

That  is  a  very  fine  statement. 

Senator  Buedtck.  Since  1968,  your  court  has  had  nine  judges.  In 
1964,  a  Special  Committee  of  the  Judicial  Conference  in  its  report 
to  the  Conference  stated  that,  in  its  judgment,  "[N]ine  is  the 
maximum  number  of  active  judgeships  which  can  be  allotted  to  a 
Court  of  Appeals  without  impairing  the  efficiency  of  its  operation 
and  its  unity  as  a  judicial  institution." 

Now,  the  Judicial  Conference  is  recommending  a  10th  judge  not 
only  for  your  court,  but  also  for  the  Third  Circuit.  It  also  recom- 
mended a  10th  and  11th  judge  for  the  Second  Circuit.  My  question 
to  you  is:  What  happened  to  "the  magic  number  9"? 

Judge   Phillips.    Well,   Mr.    Chairman,   in   anticipation   of  this 
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question,  which  I  feel  is  one  of  the  more  difficult  questions  con- 
fronting your  committee,  I  have  prepared  a  short  supplemental 
statement  on  that  issue.  With  your  permission,  I  would  like  to 
present  it.  I  furnished  a  copy  to  the  court  reporter  and  the  com- 
mittee record.  My  supplemental  statement  was  inspired  by  the 
statement  of  the  Chief  Judge  of  the  Second  Circuit  that  was 
presented  to  this  committee  after  my  formal  statement  had  been 
prepared.  My  supplemental  statement  is  as  follows : 

The  Second  Circuit  has  asked  for  only  nine  judges.  This  com- 
mittee no  doubt  is  concerned  with  the  question  of  why  the  Sixth 
Circuit  should  be  asking  for  a  10th  judge  when  the  Second  Circuit, 
with  a  larger  docket,  is  asking  for  only  9. 

Let  me  say  at  the  outset  that,  if  the  Sixth  Circuit  had  as  many 
senior  judges  as  the  Second,  we  would  not  be  here  this  morning 
asking  for  a  10th  judgeship  at  the  present  time.  When  Chief  Judge 
Kaufman  testified  before  this  committee  on  April  10,  1974,  he  stated 
that  five  senior  judges  are  sitting  with  regularity  on  his  court 
and  indicated  that  Judges  Friendly  and  Hays  will  take  senior 
judge  status  in  the  near  future.  In  contrast,  the  Sixth  Court  has 
only  three  senior  judges,  aged  76,  78,  and  80  and  their  sittings  now 
are  less  frequent  than  in  former  years,  declining  from  an  average 
of  69  cases  per  year  in  fiscal  1972  to  60  cases  per  year  in  fiscal  1973. 
Fewer  sittings  are  to  be  anticipated  in  the  future. 

Except  for  docket  problems  which  otherwise  will  be  insurmoun- 
table, our  court  would  prefer  to  remain  a  court  of  nine  judges. 
The  Subcommittee  on  Judicial  Statistics  of  the  Judicial  Con- 
ference concluded  as  early  as  1971  that  the  Sixth  Circuit  docket 
would  justify  a  10th  judgeship.  At  our  Circuit  Council  meeting 
of  February  10,  1971,  the  circuit  council  concluded  that  we  should 
not  ask  for  an  additional  judgeship  and  so  advised  the  subcom- 
mittee. On  March  19,  1971,  the  Subcommittee  on  Judicial  Statistics 
made  a  provisional  recommendation  of  a  10th  judge  for  the  sixth 
circuit,  and  again  our  circuit  council  refused  to  join  in  the  recom- 
mendation. 

The  minutes  of  the  circuit  council  meeting  of  December  8,  1971, 
contain  the  following  concerning  the  fall  meeting  of  the  Judicial 
Conference  of  the  United  States: 

Judge  Phillips  reported  that  the  Conference  had  recommended  ten  additional 
circuit  judgeships  as  follows :  First  Circuit,  1 ;  Second  Circuit,  2 ;  Third  Circuit, 
1 ;  Fourth  Circuit,  2 ;  Seventh  Circuit,  1 ;  Ninth  Circuit,  2 ;  and  Tenth  Circuit,  1. 
Judge  Phillips  stated  that,  at  the  time  the  vote  was  taken  on  this  matter,  he 
explained  to  the  Conference  that  the  Subcommittee  had  proposed  one  additional 
judgeship  for  the  Sixth  Circuit ;  that  this  court  prefers  to  operate  with,  a  maxi- 
mum of  nine  active  judges  and  was  not  willing  to  say  with  certainty  that  a 
tenth  judge  would  be  required  by  1975 ;  and  that  the  Committee,  therefore,  had 
not  recommended  an  additional  judge  for  the  Sixth  Circuit.  Judge  Phillips  stated 
that  he  requested  the  assistance  of  the  Conference  in  obtaining  an  additional 
judge  or  judges  for  this  court  when  and  if  the  docket  so  required. 

On  December  30,  1971,  our  court  lost  the  services  of  a  future 
senior  judge  with  the  untimely  death  of  Judge  Henry  L.  Brooks 
of  Louisville,  Ky.,  at  the  age  of  66,  with  more  than  15  years  of 
service  as  a  district  circuit  judge.  Judge  Brooks  had  expressed  his 
intention  to  take  senior  judge  status  and  to  continue  to  carry  a 
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substantial  workload.  Our  caseload  continued  to  grow.  Only  after 
these  events  did  our  circuit  council  change  its  position  and,  as  a 
last  resort,  request  the  Judicial  Conference  to  recommend  a  10th 
judgeship   for  our  court. 

Let  me  emphasize,  however — this  is  in  direct  response  to  the 
chairman's  question — I  see  no  magic  in  the  number  nine.  During 
my  tenure  as  a  circuit  judge  our  court  has  grown  from  six  to  nine 
active  judges,  with  increased  production  per  judge.  If  we  had 
10  active  judges,  two  panels  could  sit  simultaneously  each  morning 
5  days  a  week.  Nine  judges  permit  simultaneous  sittings  on  only 

4  days.  I  am  convinced  that  our  court  would  operate  more  effective- 
ly with  the  addition  of  a  10th  judge.  In  my  view  the  problems  of 
intracourt  conflicts  and  circulation  of  memoranda  and  opinions 
would  be  alleviated,  not  enhanced,  by  the  creation  of  a  10th  judge- 
ship. 

I  respectfully  submit  that,  if  the  sixth  circuit  is  to  stay  abreast 
of  our  ever-increasing  caseload,  a  10th  judgeship  is  a  must. 

Senator  Burdick.  Well,  Judge,  let's  assume  for  the  moment  that 
nine  judges  are  desirable  because  that  number  is  equally  divisible 
by  three,  thus  easily  providing  the  court  with  three  complete 
panels.  When  the  work  load  gets  to  the  point  where  a  10th  judge 
is  needed,  would  you  entertain  any  thought  of  realigning  circuits? 

Judge  Phillips.  Well,  the  sixth  circuit  has  been  in  existence  as 
presently  aligned  since  1866.  We  are  convinced  that  the  difference 
between  9  and  10  would  not  justify  the  realignment  of  the  sixth 
circuit.  Senator  Hruska's  commission  has  received  a  number  of 
letters  that  we  did  not  solicit  from  leading  attorneys  over  the 
sixth  circuit  expressing  the  view  that  the  sixth  circuit's  boundaries 
should  not  be  disturbed.  If  we  should  reach  the  point  in  which  the 
fifth  circuit  now  finds  itself,  there  is  a  figure  when  you  would 
have  to  realign  the  circuit.  I  realize  that. 

Senator  Burdick.  Would  that  be  11  or  12  ? 

Judge  Phillips.  It  would  not  be  11.  If  we  had  10  judges  we 
would  have  two  panels  of  active  judges  sitting  in  both  courtrooms 

5  days  a  week.  We  are  not  asking  for  the  11th  judge  at  the  present 
time,  and  I  hope  we  never  have  to.  I  hope  Senator  Hruska's 
commission  will  come  up  with  some  solutions  in  the  second  phase 
of  its  studies  that  will  permit,  for  example,  elimination  of  the 
absurd  thing  of  having  our  court  sitting  on  Tennessee  workmen's 
compensation  cases — having  a  Michigan,  Ohio,  or  Kentucky  judge 
sitting  on  a  workmen's  compensation  case  where  diversity  happens 
to  exist.  We  have  a  few  of  those  from  time  to  time.  I  think  is  the 
most  absurd  example  of  diversity  jurisdiction  that  I  have  ever 
encountered. 

I  am  hoping  that  the  Revision  Commission's  studies  will  find 
relief  in  several  suggested  areas.  The  habeas  corpus  bill  that  the 
Judicial  Conference  has  recommended  would  provide  a  statute 
of  limitation  for  petitions  for  habeas  corpus.  The  chief  justice 
has  recommended  due  process  administrative  hearings  inside  prisons 
before  1983  cases  can  be  filed.  I  won't  take  the  time  this  morning 
to  mention  other  areas  that  may  alleviate  the  docket  of  the  courts 
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of  appeals  to  the  point  that  we  would  never  have  to  request  the 
11th  judge. 

If  we  had  11  judges,  under  our  present  procedure,  we  would 
have  two  panels  sitting  in  both  courtrooms  5  mornings  a  week. 
We  would  also  have  another  panel  sitting  on  Tuesday  afternoon, 
and  that  panel  would  hear  five  cases.  In  my  judgment,  11  judges 
could  function  efficiently  on  the  Court  of  Appeals  of  the  Sixth 
Circuit,  and  it  would  not  interfere  with  the  efficient  operation  of 
our  court. 

Now,  there  is  a  figure  beyond  11 — maybe  12 — certainly  13 —  where 
circuit  realignment  would  be  necessary.  I  am  convinced  that  that 
would  not  be  necessary,  however,  with  10  or  11.  We  are  not 
even  asking  for  an  11th  judge,  now,  and  I  hope  we  will  never  be. 
A  rather  relevant  point,  I  think,  is  that  this  division  of  nine  into 
three  panels  just  doesn't  work  that  way,  Mr.  Chairman.  Ever  since 
Judge  Miller  died,  I  have  been  making  up  the  panels.  I  have 
recently  delegated  that  function  to  our  circuit  executive.  The  num- 
ber nine  has  no  relevance  whatever  in  the  assignment  of  panels. 
The  number  of  hearings  we  have  per  week  depends  on  how  many 
judges  we  have.  If  we  have  nine  judges,  we  can  have  nine  hearings 
the  way  our  court  operates.  If  we  have  10,  we  can  have  10  hearings 
per  week.  If  you  have  11,  we  can  have  11  per  week. 

Senator  Burdick.  You  could,  theoretically,  keep  on  going  ad  in- 
finitum, couldn't  you? 

Judge  Phillips.  Certainly,  but  I  think  Senator  Hruska's  report 
on  the  fifth  circuit  is  eminently  correct. 

Senator  Buedick.  That  with  15  realignment  is  needed? 
Judge  Phillips.  Yes,  sir,  and  there  may  be  a  time  in  the  sixth 
circuit  when  we  would  have  to  resort  to  that  solution,  but  that  time 
is  not  now ;  I  submit  that  the  difference  between  9  and  10  would  not 
justify  realignment  at  the  present  time. 

Senator  Burdick.  I  think  at  this  point,  our  staff  has  a  question. 
Mr.  Westphal.  On  this  point,  Judge,  in  1973,  the  nine  active 
judges — and  I  am  including  Judge  Lively,  even  though  he  didn't 
come  on  the  court  until  November  of  that  fiscal  year — averaged 
42  days  per  judge  of  sitting  on  panels,  and  your  senior  judges, 
the  three  of  them,  furnished  a  total  of  37  days  of  sitting  on  panels. 
Thus,  the  three  seniors  combined  were  almost  the  equivalent  of  a 
full-time  judge.  The  district  judges  who  were  called  up  each  served 
3  days,  and  I  think  you  had  Judge  Hastie  in  as  a  visiting  judge. 
In  combination  your  district  judges  and  your  visiting  judges  fur- 
nished a  total  of  36  days  of  hearings,  which  is  almost  equivalent 
to  the  42  days  that  each  of  the  nine  active  judges  sat.  Thus,  for 
all  practical  purposes,  in  1973,  your  court  was  functioning  as  a 
court  of  11  judges.  Do  you  agree  with  that? 

Judge  Phillips.  I  am  sure  your  figures  are  correct.  We  have 
functioned  as  a  10- judge  court.  On  an  average  we  function  many 
times  as  an  11-judge  court.  When  we  have  an  11th  judge  there, 
we  have  five  panels  sitting  in  each  courtroom  each  morning  and 
then,  on  Tuesday  afternoon,  we  have  another  session  in  which  five 
cases  are  heard.  Each  judge  that  we  bring  in  as  a  visiting  judge 
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enables  us  to  hear  oral  arguments  in  five  more  cases  that  week. 
So  I  am  sure  you  are  correct  that  during  part  of  that  period  we 
were  functioning  as  an  11-judge  court,  but  there  was  no  inefficiency. 
If  there  was  any,  I  was  not  aware  of  it. 

Mr.  Westphal.  I  am  not  suggesting  that  there  was  any  ineffi- 
ciency; I  am  merely  pointing  out  that  for  all  practical  purposes,  in 
1973.  you  operated  your  court  with  the  equivalent  of  practically  11 
full  judgeships.  Now,  if  a  10th  judgeship  is  created,  and  assuming 
you  had  the  same  help  from  your  seniors — I  realize  that  you  already 
told  the  committee  that  the  senior  help  will  decrease — but  if  you 
assume  you  get  the  10th  judge,  and  if  you  assume  that  you  retain 
the  same  amount  of  senior  help  and  the  same  amount  of  visiting 
help,  then  you  would  have  in  effect  a  court  of  12. 

Now,  if  you  don't  retain  that  additional  help,  then  by  getting  the 
10th  judge  and  by  still  employing  district  judges,  you  would  still 
remain  at  the  equivalent  of  11  judgeships,  do  you  follow  that 
analysis  ? 

Judge  Phillips.  Well,  we  cannot  do  that,  Mr.  Westphal,  as  a 
practical  matter. 

I  believe  that  every  district  judge  should  be  invited  to  sit  on 
the  court  of  appeals  at  least  once  to  get  acquainted  with  our 
procedures  and  get  personally  acquainted  with  the  judges.  I  think 
it  helps  them  as  district  judges.  I  plan  to  invite  every  new  district 
judge  to  sit  on  our  court  after  he  has  a  little  seasoning  as  a  district 
judge. 

It  used  to  be — and  it  wasn't  that  long  ago — that  I  could  find 
a  district  judge  who  was  current  with  his  work.  That  situation 
doesn't  exist  any  more,  and  it  is  really  not  fair  to  bring  in  a  district 
judge  who  has  more  than  he  can  do  and  cause  him  to  delay  a 
criminal  case  that  ought  to  have  been  disposed  of  last  month  in 
order  that  he  can  sit  for  a  week  on  the  court  of  appeals. 

Then  there  is  our  senior  judge  problem.  We  have  three,  aged 
76,  78  and  80,  and  we  cannot  continue  to  count  on  their  services. 
If  this  committee  approves  the  10th  judgeship,  we  will  have  10 
active  judges,  and  10  active  judges  can  produce  a  lot  more  work 
than  the  visiting  judges  because  of  the  additional  duties  they  per- 
form. 

Mr.  Westphal.  Thank  you,  Mr.  Chairman. 

That  is  all  I  have  at  this  time. 

Senator  Bfrdtck.  In  my  brief  opening  statement  today,  I  made 
some  comparisons,  at  the  national  level,  between  the  court  of  ap- 
peals' output  in  1964  and  their  output  in  1978.  Judge,  you  became 
a  circuit  judge  in  1963.  Would  you  assist  the  subcommittee  by 
describing  the  work  and  procedures  of  the  Sixth  Circuit  in  1964 
so  we  can  compare  them  to  the  present  work  and  procedures  you 
have  described? 

What  have  you  done  differently  in  these  9  intervening  years? 

Judge  Phillips.  Well,  for  one  thing,  when  I  came  on  the  court, 
we  were  allowing  more  time  for  oral  argument.  We  were  allowing 
45  minutes  per  side,  and  we  were  hearing  three  cases  a  day.  We 
sat  6  days  a  week — on  Saturdays — and  one  afternoon.  That  is  what 
we  could  do  with  the  manpower  that  we  then  had  available. 
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In  1966  or  1967  Chief  Judge  Weick  of  our  court  appointed  a 
committee  of  Judge  George  Edwards,  Judge  Wade  McCree,  and 
myself  to  try  to  come  up  with  some  solution  to  help  take  care  of  this 
evergrowing  docket.  We  studied  the  rules  of  all  the  courts  of 
appeals  of  all  the  circuits  and  recommended  what  has  become  known 
as  the  screening  procedure  as  described  in  some  detail  in  my  formal 
letter  to  you. 

We  have  two  screening  panels  every  session  to  examine  the  cases 
that  will  be  heard  the  next  session.  Part  of  the  function  is  to  decide 
how  much  time  should  be  allowed  for  oral  argument,  somewhere 
between  15  and  30  minutes.  Each  screening  panel  occasionally  will 
come  across  one  of  these  utterly  frivolous  appeals  in  which  there 
is  no  jurisdiction  or  no  point  in  wasting  oral  argument  on  it  be- 
cause it  is  frivolous  on  its  face.  They  will  pull  those  cases  out  and 
dispose  of  them  or  else  they  will  be  assigned  by  me  to  a  panel  for 
disposition.  We  adopted  docket  control  in  either  1966  or  1967,  I 
am  not  sure,  and  that  has  greatly  improved  the  eflSciency  of  our 
operations. 

We  also  adopted  what  we  call  the  automatic  show  cause  order. 
If  an  appellant  has  a  brief  that  is  due  today  and  he  hasn't  filed 
it  today,  an  automatic  show  cause  order  goes  down  as  to  why  that 
case  should  not  be  dismissed  for  failure  to  comply  with  our  rules. 

Senator  Burdick.  That  is  automatic? 

Judge  Phillips.  The  clerk  is  instructed  to  do  that  automatically. 
The  snow  cause  order  goes  down  today  and  it  is  surprising  how 
many  cases  there  are  in  which  we  never  have  any  response.  If  we 
If  we  get  a  response  and  an  application  for  an  extension  of  time,  we 
grant  it.  But  where  the  appellant  files  a  notice  of  appeal  on  the  spur 
of  the  moment  and  decides  later  that  he  is  never  going  to  proceed,  we 
are  able  to  dismiss  a  lot  of  the  cases  for  failure  to  respond  to  the  show 
cause  orders. 

So,  beginning  in  1966  or  1967,  we  adopted  our  docket  control 
procedures,  and  that  has  enabled  our  court,  with  a  very  small  in- 
crease in  judges,  to  do  what  we  are  proud  to  say  is  quite  a  re- 
markable job,  we  think,  of  staying  on  top  of  a  docket  that  has 
pyramided. 

Senator  Hruska.  Will  the  chairman  yield? 

Senator  Bubdick.  Certainly. 

Senator  Hruska.  May  I  be  excused? 

I  would  like  to  say,  Jud^e  Heaney,  I  have  gone  over  your  state- 
ment. I  am  pleased  with  its  completeness  and  the  documentation 
and  statistics  contained  in  it.  I  won't  go  into  detail  on  it.  I  will 
have  some  questions  I  will  want  to  submit  to  you  in  writing,  but 
I  do  want  to  make  this  observation : 

I  find  myself  pretty  much  in  sympathy  with  the  idea  that  a 
floating  standard  probably  is  not  the  best  way  to  judge  cases.  We 
would  like  to  have  something  more  stable  than  that  to  go  by.  It  is 
a  point  well  made.  Maybe  there  is  an  explanation  for  it.  But  lack- 
ing an  explanation  of  a  good  deal  of  persuasiveness,  I  would  like 
to  buy  your  argument  on  that  point. 

Judge  Heaney.  I  would  be  pleased  to  answer  any  questions  that 
you  would  submit  to  us. 

Senator  Hruska.  Fine. 
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I  make  this  statement  out  of  deference  to  the  requests  of  one  of 
Judge  Heaney's  colleagues,  Judge  Ross  of  my  hometown  of  Omaha, 
who  requested  that  I  especially  be  here  to  welcome  the  judge  from 
the  Eighth  Circuit. 

[Senator  Hruska  later  decided  that  written  questions  would  not 
be  necessary.] 

Senator  Burdick.  Judge  Phillips,  in  1964  your  court,  with  6 
judges,  terminated  449  cases,  or  75  per  judge.  In  1973  with  9  judges, 
your  court  terminated  1,239  cases,  or  138  per  judge.  I  would  under- 
stand that  the  ingredients  of  this  increased  production  are :  More 
days  of  sittings  per  judge,  more  cases  heard  at  each  sitting,  the 
use  of  various  types  of  screening  or  summary  disposition  proce- 
dures, more  law  clerks,  more  staff  attorneys,  the  use  of  shorter — 
and  in  some  instances  nonpublished — opinions,  plus  other  tech- 
niques I  have  not  mentioned. 

Each  witness  before  this  subcommittee  has  warned  that  at  some 
point  efforts  to  achieve  increased  output  pose  a  real  threat  to  the 
quality  of  the  appellate  product. 

The  questions  in  my  mind  are  these :  How  should  the  Congress 
determine  when  that  point  is  reached?  When  does  the  reliance  on 
staff  attorneys  lead  to  a  diminution  in  the  amount  of  consideration 
which  each  judge  gives  to  each  case? 

Is  there  any  way  you  determine  that,  and  do  you  think  your 
screening  process — your  order  to  show  cause  process — has  in  any 
way  reduced  the  quality  of  the  work? 

♦Judge  Phillips.  Well,  the  order  to  show  cause  has  not  reduced 
the  quality  of  the  work  at  all.  If  we  give  an  appellant  time  to  show 
cause  by  a  certain  date  why  his  case  should  not  be  dismissed  for 
failure  to  prosecute,  and  he  never  responds,  that  case  is  dismissed. 
Even  after  it  is  dismissed,  if  he  comes  in  and  askes  for  reinstate- 
ment and  shows  cause,  we  reinstate  it.  If  he  responds  and  says 
"I  have  been  delayed"  or  "my  lawyer  has  been  sick"  or  what  not, 
we  accept  that  as  a  satisfactory  answer  to  the  show  cause  order 
and  restore  the  case  to  the  docket. 

Only  in  the  case  where  he  never  responds — where  he  is  not  even 
interested  enough  in  his  case  to  show  cause  why  it  shouldn't  be 
dismissed — do  we  remove  the  case  from  the  docket.  This  often  rep- 
resents a  man  who,  in  a  fit  of  anger  or  desperation  at  the  time  the 
district  court  decided  the  case,  insisted  upon  an  appeal,  but,  after 
more  deliberation,  has  changed  his  mind. 

Now,  in  answer  to  the  other  question,  Mr.  Chairman,  we  all  would 
like  to  have  more  time  to  polish  our  opinions.  I  have  just  done  an 
historical  article  for  the  Tennessee  Historical  Quarterly  concerning 
sessions  of  our  court  held  in  Nashville  in  1897.  Circuit  Justice  John 
Marshall  Harlon  I  was  there.  Judges  William  Howard  Taft  and 
Horace  H.  Lurton  were  also  on  the  panel.  They  spent  2  days 
listening  to  oral  argument  in  two  cases.  Judge  Taft,  who  an- 
nounced the  decision  in  the  Addyston  Pipeline  Case,  took  9  months 
to  write  his  opinion.  I  wish  I  had  9  months  to  work  on  every 
opinion  that  I  have  to  write.  I  realize  that  I  could  never  be  a  Holmes 
or  Cardozo — I  don't  have  that  kind  of  capacity — but  I  wish  I  had 
more  time  to  polish  and  get  out  a  better  quality  product.  I  some- 


383 

times  compare  our  predicament  to  that  of  a  fisherman  who  is  in  a 
leaking  boat;  he  has  to  keep  bailing  out  the  water  that  is  pouring 
in  or  else  his  boat  is  going  to  sink.  I  confess  that  I  release  opinions 
for  publication  when  I  wish  I  could  hold  them  another  2  months. 
But  I  don't  think  that  our  court  has  ever,  to  my  knowledge, 
sacrificed  justice.  We  have,  however,  sacrificed  the  quality  of  writing 
in  some  of  our  opinions.  You  can  always  improve  the  way  you  say 
it.  But  our  court  has  not,  in  the  interest  of  getting  a  docket  behind 
us,  sacrificed  the  administration  of  justice.  I  am  not  aware  of  any 
opinion  that  has  ever  been  released  by  our  court  until  all  three 
members  of  the  panel — or  at  least  the  majority  of  the  panel — are  in 
agreement,  after  thorough  consideration,  that  they  have  reached  a 
correct  answer  to  the  problem. 

Senator  Burdick.  Isn't  that  the  real  end  product  of  justice? 

Judge  Phillips.  Yes.  sir.  That  should  come  first  regardless  of 
statistics,  or  backlog,  or  anvthing  else.  There  should  never  be  a 
shortcut  in  the  administration  of  justice. 

Senator  Btjrdick.  You  don't  believe  any  of  your  procedures  have 
resulted  in  any  loss  of  justice? 

Judge  Phillips.  No,  sir,  but  again,  I  emphasize  that  we  hear  oral 
argument  in  these  cases.  I  find  it  helpful.  It  is  only  in  the  very 
limited  number  of  cases  that  I  have  outlined  that  we  don't  hear 
oral  argiunent.  From  oral  argument  I  get  a  grasp  of  the  case — 
a  feel  for  it — that  I  have  found  through  experience  I  just  don't 
get  from  the  typewritten  or  Xeroxed  page. 

Senator  Bukdick.  One  last  question.  Judge. 

Does  the  increased  use  of  staff  attorneys  presage  a  time  when  the 
only  appeals  which  will  be  given  mature  consideration  by  the 
judges  of  the  court  are  those  appeals  which  have  survived  a  prelimi- 
nary screening  of  the  staff  attorneys?  Or,  in  other  words,  are  we 
running  the  risk  that  our  procedures  in  the  courts  of  appeals  will 
employ  the  equivalent  of  "certiorari  by  staff  attorneys"? 

Judge  Phillips.  No,  sir,  we  are  not.  We  rely  very  heavily  on 
staff  attorneys.  They  do  three  jobs  for  us.  They  prepare  a  short 
memorandum  for  the  screening  panel.  As  I  say,  we  have  two 
screening  panels  that  meet  each  session  to  look  at  cases  for  the  next 
session.  The  staff  attorneys  prepare  a  short  memorandum  on  what 
the  case  is  about.  The  panel  will  say  we  will  allow  15  minutes  of 
oral  argument  for  this  case.  When  the  hearing  panel  gets  to  it, 
it  may  listen  to  30  minutes  of  oral  argument  on  each  side.  When 
mistakes  are  made,  we  lean  over  in  that  direction  and  allow  more 
time  for  oral  argument  than  the  screening  panel  expected. 

The  second  thing  the  staff  attorneys  do  is  select,  at  our  direction, 
those  cases  that  might  be  considered  under  rules  8  and  9 — the  in- 
substantial or  frivolous  appeals.  In  that  case,  they  prepare  a  com- 
prehensive memorandum,  maybe  three  or  four  pages  long.  We  send 
panels  to  Cincinnati  between  sessions.  We  have  two  between  every 
session  and  at  least  three  during  the  summer  recess.  That  panel  will 
spend  an  entire  day  on  maybe  12  or  13  or  14  cases.  We  have  the 
transcript:  we  have  the  briefs  that  are  available;  we  have  the  staff 
attorneys'  memoranda;  and  we  have  three  judges  sitting  around 
the  table.  The  decisions  that  are  reached  in  those  cases  are  three- 
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judge  decisions.  If  any  judge  thinks  that  case  ought  to  be  set  for 
oral  argument,  it  is  set  for  oral  argument.  But  if  the  three  judges 
sitting  around  the  table — with  the  transcript  available,  the  staff 
attorneys'  memoranda  available,  and  the  briefs  available — in  an  all- 
day  session  reach  the  conclusion  that  10  out  of  those  12  cases  are  so 
insubstantial  as  not  to  require  oral  argument,  orders  or  per  curiams 
are  prepared  to  that  effect  by  those  judges.  The  most  precious  things 
we  have  are  slots  on  our  oral  argument  docket  and  the  time  of  our 
judges.  Whatever  we  can  do  to  save  time  on  oral  argument  and  to 
save  the  time  of  the  judges  helps  us  with  our  control  of  our  docket. 

The  third  thing  we  use  our  staff  attorneys  for  is  to  audit  the 
criminal  justice  vouchers,  to  be  sure  the  mathematics  are  correct, 
to  be  sure  that  an  item  is  not  beyond  the  pale  of  the  statute.  Before 
any  judge  of  our  court  acts  on  a  criminal  justice  voucher,  it  is 
audited  by  a  staff  attorney.  As  chief  judge  I  also  refer  to  staff 
attorneys  for  auditing  all  claims  where  fees  have  been  recommended 
in  excess  of  the  statutory  maximum.  Our  staff  attorneys  perform 
important  functions.  They  never  prepare  a  proposed  per  curiam 
or  order.  They  submit  the  facts.  The  judges  make  the  decision  and 
the  judges  dictate  the  order  or  the  per  curiam  that  disposes  of 
these  cases  under  rules  8  and  9.  We  consider  the  staff  attorneys 
very  important,  and  may  I  add  just  one  additional  comment  on  that 
point.  We  are  hoping — and  Chief  Judge  John  R.  Brown  of  the 
Fifth  Circuit  has  advocated  this,  and  the  Judicial  Conference  has 
recommended  it — that  the  time  will  come  when  Congress  will  au- 
thorize staff  attorneys  at  an  increased  compensation.  Then  we  can 
attract  career  men  rather  than  have  the  turnover  that  comes  from 
these  young  men  right  out  of  law  school.  We  need  the  middle-aged 
attorney  who  already  has  had  his  fling  at  private  law  practice  and 
decided  that  he  no  longer  wants  to  remain  in  the  competition  of 
private  law  practice,  but  will  be  content  with  a  salary  of  $20,000  to 
$30,000  with  no  overhead.  He  has  the  maturity  and  the  experience. 
That  is  the  kind  of  man  we  need  for  staff  attorneys. 

Under  our  present  restrictions,  we  have  to  take  the  younger  men 
right  out  of  law  school  and  make  them  agree  to  stay  with  us  for 
two  years.  We  have  a  staff  attorney  leaving  the  first  of  May  that 
agreed  to  stay  until  the  first  of  October.  But  he  had  an  opportunity. 
We  didn't  want  to  stand  in  his  way.  So  we  are  left  with  one  less 
staff  attorney  during  the  summer  months. 

But  we  do  use  those  staff  attorneys.  They  are  extremely  important. 
Some  courts  call  them  pro  se  clerks.  We  call  them  staff  attorneys — 
because  it  is  a  more  dignified  title — in  recognition  of  their  services. 

Senator  Burdick.  From  your  comments  I  would  conclude  that 
your  staff  attorneys  are  another  important  ingredient  in  your  pro- 
duction increases? 

Judge  Phillips.  Yes,  sir,  they  perform  a  very  valuable  service. 

Senator  Burdick.  I  don't  suppose  Justice  Taft  had  any  staff 
attorneys. 

Judge  Phillips.  Maybe  he  had  none.  But  he  took  9  months  to 
write  the  decision  in  the  Addyston  Pipeline  case,  which  was  one  of 
the  most  masterful  opinions   rendered  by  a   circuit  judge  in  the 
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Sixth  Circuit;  he  spent  9  months,  but  he  didn't  have  as  much  sup- 
porting personnel  as  we  have. 

Senator  Burdick.  I  think  our  staff  attorney  has  some  questions. 

Mr.  Westphal.  In  your  letter  of  March  26  to  Senator  Burdick 
in  which  you  summarize  the  procedures  followed  in  your  circuit, 
you  indicate  that  the  initial  stage  of  the  screening  procedure  is 
performed  by  the  staff  attorneys  and  that  that  initial  stage  is  some- 
thing of  a  dual  function :  they  take  the  appellant's  brief  as  soon  as 
it  is  filed,  study  it,  and  write  a  memorandum  summarizing  the  facts, 
the  procedural  posture  of  the  case,  and  the  issues  and  contentions 
on  appeal;  then  about  75  of  those  are  accumulated,  and  when  your 
screenmg  panels  sits,  during  a  regular  session  of  your  court,  and 
you  have  two  screening  panels  sitting  at  each  session,  your  three- 
judge  screening  panel  will  go  over  the  staff  attorney's  memorandum 
which,  in  addition  to  his  analysis,  contains  his  recommendation  on 
the  amount  of  time  that  ought  to  be  allowed  on  oral  argument  in 
that  particular  case.  Is  that  correct? 

Judge  Phillips.  That  is  correct,  yes. 

Mr.  Westphal.  So,  on  the  basis  of  the  review  that  the  judges 
give  it,  at  that  time  the  recommendation  of  the  staff  attorney  is 
either  approved,  disapproved,  or  modified  when  the  judges  review 
it.  Is  that  correct? 

Judge  Philltps.  That  is  correct. 

IMr.  Westphal.  If  during  that  screening  procedure  a  staff  attorney 
finds  a  case  in  which  he  feels  that  the  appeal  is  frivolous  or  entirely 
without  merit,  a  case  in  which  there  appears  to  be  a  lack  of  jurisdic- 
tion on  the  part  of  the  Federal  courts,  a  case  in  which  there  is 
manifest  error  requiring  a  reversal,  or  if  he  concludes  that  the 
contentions  made  on  appeal  are  so  insubstantial  that  the  case  should 
be  handled  in  a  summary  fashion,  then  he  prepares  an  expanded 
memorandum.  He  summarizes  the  facts,  states  the  legal  issues,  and 
then  makes  some  suggestions  as  to  an  appropriate  disposition  of 
that  appeal.  That  memorandum  is  also  reviewed  by  a  three  judge 
panel,  but  not  the  same  three  judge  panel  that  does  the  screening 
during  your  regular  session;  is  that  substantially  the  way  that 
system  works? 

Judge  Phillips.  That  is  correct. 

Mr.  Westphal.  This  panel  that  reviews  these  recommendations 
for  a  summary  disposition  is  a  three  judge  panel  that  is  convened 
by  you,  I  assume,  as  the  chief  judge,  or  your  circuit  executive,  and 
this  panel  meets  in  between  regular  sittings  of  the  court.  Is  that 
correct,  sir? 

Judge  Phillips.  That  is  correct. 

Mr.  Westphal.  This  panel  hears  or  entertains  some  10  or  12 
of  the  staff  attorney's  recommendations  in  each  day  of  sitting  or 
in  each  session  that  extends  over  several  da;^s? 

Judge  Phillips.  That  is  one  day,  but  it  is  a  day  in  Cincinnati 
with  all  the  records  before  the  panel.  It's  not  a  case  where  one 
judge  originates  it  at  his  desk  and  forwards  it  on  to  another  judge  in 
another  city.  There  are  three  judges  sitting  around  a  desk. 

Mr.  Westphal.  In  contrast  to  the  procedure  we  have  just  dis- 
cussed, which  is  followed  in  your  circuit  and  explained  in  some 
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detail  in  your  letter  of  March  26th  to  Senator  Burdick,  there  is 
another  method  of  screening  employed  by  some  of  the  circuits  in 
which  the  briefs,  as  they  come  in,  are  referred  directly  to  panels  of 
judges  by  the  clerk  of  the  court  and  the  judges  themselves  do  the 
screening,  indicating  whether  the  case  is  one  for  oral  argument  or 
not.  If  they  indicate  that  the  case  is  for  oral  argument,  they  de- 
termine the  amount  of  time  that  will  be  accorded,  whether  15,  20, 
or  30  minutes.  If  their  conclusion  is  that  the  case  is  one  which  is 
frivolous,  lacking  in  merit,  has  a  want  of  jurisdiction,  contains 
manifest  error,  or  raises  insubstantial  questions  on  appeal,  the 
judges  then  either  write  the  per  curiam  or  other  judgment  order 
disposing  of  it  on  that  basis,  or  refer  the  case  to  their  own  law 
clerk  or  to  a  staff  attorney  for  some  further  work  to  see  if  this  is 
in  fact  a  case  where  there  is  a  want  of  jurisdiction. 

Now,  the  two  different  procedures  I  am  suggesting  are:  one, 
where  the  screening  is  initiated  by  a  staff  attorney,  as  in  your  cir- 
cuit; and,  two,  where  the  screening  is  initiated  by  a  panel  of  judges, 
as  is  employed  in  some  other  circuits.  You  recognize  there  are  two 
different  days  of  doing  the  screening? 

Judge  Phillips.  Yes. 

Mr.  Westphal.  All  right.  Now,  the  final  result,  which  is  a 
combination  of  official  administration  as  well  as  justice,  may  be  the 
same  in  both  instances,  both  types  of  procedures.  Would  you  agree 
with  that? 

Judge  Phillips.  I  am  really  not  conversant  enough  with  proce- 
dures in  other  circuits.  It  would  seem  that  you  are  correct,  but 
again,  I  want  to  say,  as  Chief  Judge  Kaufman  said  so  well  in  his 
statement,  that  I  don't  want  to  be  in  the  position  of  saying  that 
what  is  good  for  the  sixth  circuit  is  good  for  the  country — that  we 
have  the  perfect  solution.  Each  circuit  has  its  own  problems,  so 
you  may  be  correct  that  the  end  product  is  the  same.  I  assume  you 
are. 

Mr.  Westphal.  I  am  assuming  that  the  end  product  is  the  same 
or  can  be  the  same  under  either  of  these  screening  procedures. 

The  differential  question  that  is  raised  in  my  mind  is  critical, 
and  that  is.  as  the  caseload  of  a  court  increases  and  the  judges  of 
that  court  are  under  more  and  more  pressure  to  keep  up  I  wonder 
whether,  in  a  circuit  which  follows  the  type  of  screening  procedure 
that  you  do,  whether  we  necessarily  run  the  risk  that,  as  you  get 
more  and  more  overworked,  you  will  more  and  more  rely  cm  the 
suggestions  or  recommendations  of  your  staff  attorneys,  especially 
one  in  whom  you  have  confidence,  because  by  relying  on  the  staff 
attorney  who  has  recommended,  for  example,  a  summary  disposi- 
tion, then  in  the  long  run  there  may  be  fewer  cases  you  will  have 
to  hear  on  oral  argument,  and  fewer  opinions  you  will  have  to 
write.  Do  you  see  the  point  that  I  am  raising.  Judge? 

Judge  Phillips.  Your  point  certainly  would  be  well-taken  if 
you  had  a  lazy  judge  who  wanted  to  take  the  easy  way  out.  Now  we 
don't  have  any  judges  on  the  sixth  circuit  that  fit  that  category. 
Let  me  illustrate. 

On  May  10,  a  panel  will  meet  in  Cincinnati,  composed  of  Judges 
Edwards,   Miller,  and  Engle.  Judge  Edwards  is  the  most  senior 
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jud^e  under  70  years  old  on  the  court  except  me.  He  and  I  came 
on  the  court  at  almost  the  same  time.  I  was  a  few  months  ahead  of 
him.  Because  of  that  circumstance,  I  am  chief  judge  instead  of  him. 
He  is  a  very  able  judge.  He  is  very  jealous  of  protecting  the  rights 
of  every  litigant  before  our  court.  I  have  never  seen  a  judge  who 
surpasses  him  in  that  respect. 

On  the  24th  I  will  meet  in  Cincinnati  with  a  panel  composed  of 
Judges  Peck  and  Lively.  I  deliberately  chose  these  panels.  I  am 
on  one  panel  and  Judge  Edwards  is  on  the  other.  I  don't  mean 
to  imply  that  the  other  seven  judges  are  any  less  jealous  of  being 
sure  that  each  is  a  case  that  has  no  merit,  and  which  will  be  a 
waste  of  our  time  if  we  assign  it  to  oral  argument.  In  our  circuit, 
we  are  following  this  procedure,  and  I  am  convinced  that  this  is 
the  best  course  to  pursue  in  the  sixth  circuit. 

Now,  this  is  far  better  for  example,  Mr.  Westphal,  in  my  judge- 
ment, than  having  one  judge  sitting  in  Nashville,  taking  this  case, 
reaching  the  conclusion  that  a  certain  disposition  ought  to  be 
reached,  mailing  that  to  a  judge  in  Cleveland,  and  then  on  to 
one  in  Michigan,  and  not  having  the  advantage  of  a  three  judge 
conference  around  a  table.  I  have  had  the  experience  so  many  times 
of  reaching  a  tentative  conclusion  myself  and  having  another  mem- 
ber of  the  panel  agree  with  me,  but  having  the  third  member  of  the 
panel  think  we  are  wrong,  and  before  we  are  through,  the  third 
member  of  the  panel  has  convinced  me  I  was  wrong  and  we  have 
come  around  to  his  point  of  view.  We  get  the  judgement  of  three 
judges  sitting  around  a  table  in  this  procedure  that  we  have.  There 
are  no  one-judge  decisions  in  our  circuit,  under  the  procedure  we 
follow  now.  It  is  a  decision  of  three  judges,  and  while  we  read 
what  the  staff  attorneys  have  prepared,  that  is  not  the  decision.  "We 
have,  in  addition  to  that,  and  we  refer  to,  the  briefs  and  the  record 
itself.  We  also  instruct  our  staff  attorneys  in  preparing  the  m.emos 
to  provide  Xerox  copies  of  pertinent  pages  from  the  record,  which 
they  do  in  many  cases. 

^.Tr.  Westphal.  Of  course,  in  this  alternative  screening  procedure, 
where  the  judges  themselves  do  the  screening,  they,  too,  might  be 
subject,  under  the  pressure  of  being  overworked  to  say,  well,  let's 
dispose  of  this  one  summarily  because  that  is  one  less  we  have  to 
hear  on  oral  argument  and  write  a  full-blown  opinion  on.  Since 
judges  are  only  human  and  subject  to  human  frailties,  it  might  occar. 
Judge  Phillips.  Yes,  this  could  happen  to  a  lazy  judge. 
Senator  Buedick.  It  isn't  very  likely  that  you  will  have  three  lazy 
judges,  is  it? 

Judge  Phillips.  Well,  aroimd  our  table  you  are  not  goiii/;  ^o  have 
three  lazy  judges.  Of  course,  we  are  all  proud,  Mr.  Chairman.  I 
guess  we  are  proud  of  our  own  circuit.  I  have  been  associated  with 
good  men  and  hardworking  men  all  my  life  in  my  own  law  firm 
and  the  Tennessee  State  Attorney  General  Office.  I  have  never  seen 
nine  judges  more  dedicated  or  hardworking.  We  work  at  night. 
We  work  overtime,  no  matter  what  it  takes  to  get  the  job  done.  I 
have  implicit  confidence  in  everv'  judge  of  our  court.  There  is  not  a 
lazy  man  in  the  group.  There  is  not  one  judge,  who  will  take  short- 
cuts at  the  expense  of  justice. 
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Mr.  Westphal.  In  your  letter  of  March  26th,  you  make  the  point 
that,  while  your  staff  attorney's  screening  memorandum  may  make 
suggestions  as  to  the  appropriate  disposition  in  a  case,  there  is  not 
attached  to  his  memorandum  any  proposed  per  curiam  order  of  the 
court  or  judgment  order  of  the  court  for  ratification  by  the  three 
judges  on  the  panel. 

Are  we  just  talking  about  a  difference  in  form?  Isn't  the  mem- 
orandum containing  the  suggestions  of  the  staff  attorney  as  to  ulti- 
mate disposition  virtually  the  same  thing  as  his  going  one  step 
further  and  attaching  a  proposed  judgment  order  or  a  proposed 
one  page  per  curiam  order,  which  is  tendered  to  the  three  judge 
panel  as  the  appropriate  ultimate  order  in  the  case.  Is  there  any 
difference  ? 

Judge  Phillips.  Well,  perhaps  that  phrase  grows  out  of  my  per- 
sonal conviction  that  the  writing  of  per  curiams  and  opinions  is 
the  job  of  judges  and  not  of  law  clerks.  I  rebel  against  the  idea  of 
having  a  staff  attorney  or  law  clerk  submit  to  me  a  proposed  per 
curiam.  The  lazy  judge  might  initial  this  instead  of  bothering  to 
write  another  one.  I  think  the  writing  of  orders  and  opinions  is  the 
obligation  and  responsibility  of  the  judge  and  not  the  clerk.  I  guess 
that  sentence  in  my  letter  to  Senator  Burdick  grows  out  of  my 
personal  conviction  that  it  is  a  judge's  function  to  write  it,  and  we 
don't  have  staff  attorneys  write  the  per  curiam. 

Mr.  Westphal.  I  agree  with  you;  it  is  the  judge's  responsibility. 
I  asked  the  question  simply  because  I  know  in  other  circumstances 
the  staff  attorney  does  attach  an  order  or  an  appropriate  per 
curiam  decision  which,  if  ratified  by  the  three  judges  on  the  panel, 
then  becomes  the  final  order  or  decision  of  the  court. 

Now,  my  question  to  you  is,  is  there  in  fact  any  difference  between 
one  procedure  or  another  if  the  staff  attorney  concludes  his  mom- 
orandum  to  you  with  his  suggestions  as  to  the  appropriate  disposi- 
tion; isn't  that  virtually  the  equivalent  of  him  making  a  proposed 
order  or  opinion? 

Judge  Phillips.  It  may  be  one  and  the  same  thing,  but  it  still  goes 
back  to  my  conviction.  Another  Circuit  may  see  fit  to  do  it  another 
way.  This  is  not  an  implied  criticism  of  the  way  anybody  else  does 
it.  It  is  just  a  conviction  on  my  part  that  the  writing  of  the  order 
or  per  curiam  ought  to  be  the  function  of  the  judge  after  a  decision 
has  been  reached. 

On  this  question  of  the  lazy  judge,  and  this  procedure  where  we 
have  three  judges  sitting  around  a  table,  it  seems  to  me,  Mr.  Westphal, 
that  if  a  judge  in  Detroit,  Michigan,  originates  one  of  these  proposed 
per  curiams,  disposing  of  a  case  without  oral  argument  and  mails 
it  to  me  in  Nashville,  there  is  much  more  danger  that  I  will  sav,  well, 
Judge  Wade  McCree  has  bent  over  backwards  on  this,  and  I  know 
he  is  a  good  judge,  so  I'll  go  along  with  it.  There  is  much  more 
danger  of  ending  up  with  a  one- judge  opinion  instead  of  a  three- 
judge  opinion. 

Under  our  procedure  we  have  three  judges  sitting  together  discus- 
sing the  case  and  all  of  us  reach  a  consensus  at  an  oral  conference.  I 
think  we  protect  ourselves  against  one-judge  opinions  that  way.  I  have 
a  horror  of  one  judge  opinions.  Congress  has  directed  that  there  shall 
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be  three  judges  on  these  panels.  We  want  to  do  all  we  can  to  produce 
a  three-judge  decision  and  not  a  one-judge  decision. 

Mr.  Westphal.  Just  one  more  point,  Judge.  In  your  Circuit,  how 
do  you  handle  your  petitions  for  probable  cause  and  petitions  for 
leave  to  proceed  in  forma  pauperis? 

Judge  Phiixips.  If  the  District  judge  has  granted  a  certificato  of 
probable  cause,  then,  of  course,  it  is  treated  like  any  other  appeal. 
If  he  has  denied  it  under  the  Federal  Rules  of  Appellate  Procedure, 
the  Notice  of  Appeal  is  an  automatic  application  to  our  court  for  a 
certificate  of  probable  cause.  We  have  what  we  call  the  miscellaneous 
docket  which  is  rotated  among  the  judges  each  week.  A  stack  of 
matters  goes  to  one  judge  and  that  judge  will  pass  upon  whether 
or  not  a  certificate  of  probable  cause  should  be  issued.  That  decision 
is  by  one  judge  and  they  are  rotated  among  the  judges  on  a  weekly 
basis. 

If  the  certificate  of  probable  cause  is  denied  by  the  one  judge,  that 
is  the  end  of  the  appeal  unless  the  petitioner  comes  back  and  says 
I  want  this  reviewed  by  three  judges.  If  he  wants  it  reviewed  by 
three  judges,  we  will  have  three  judges  take  a  look  at  it.  But  if  the 
certificate  is  denied,  that  is  the  end  of  it.  It  never  becomes  a  statistic. 
In  all  of  the  statistics  in  the  Sixth  Circuit,  there  is  not  one  case 
involving  the  denial  of  a  certificate  of  probable  cause.  It  is  only  if 
the  certificate  is  granted  that  it  goes  ahead  like  any  other  case  that 
ultimately  does  become  a  statistic.  I  repeat  that  these  matters  are 
handled  under  what  we  call  our  miscellaneous  docket,  and  they  really 
are  time  consuming  jobs  for  the  judge  who  draws  the  miscellaneous 
docket,  which  is  also  made  up  of  motions  and  petitions  and  prisoner 
matters,  all  that  sort  of  thing.  These  matters  are  disposed  of  by 
one  judge.  The  week  he  gets  that  miscellaneous  docket  he  does  not 
have  time  to  do  much  other  work. 

Mr.  Westphal.  Do  you  have  any  way  of  determining  in  your 
circuit,  in  cases  in  which  a  certificate  of  probable  cause  is  denied, 
either  by  the  district  judge  or  by  your  court,  how  many  of  those 
prisoners,  either  state  or  Federal,  finally  wind  up  with  yet  a  second 
petition  for  a  writ  of  habeas  corpus  in  the  district  courts? 

Judge  Phttxips.  We  don't  have  that  figure,  and  it  would  be  an 
extremely  difficult  statistic  to  get.  I  am  sure  there  are  those  that 
come  back  a  second  time  and  a  third  time.  We  have  some  favorite 
customers  who  have  been  before  us  as  many  as  15  times. 

Mr.  Westphal.  I  asked  that  question  because  Judge  Haynsworth 
told  us  of  the  practice  in  the  Fourth  Circuit  with  the  same  types  of 
matters,  where  they  give  them  a  thorough  staff  work-up  and  get  out 
a  memorandum  decision  which  almost  amounts  to  a  consideration 
on  the  merits  of  that  particular  prisoner's  petition.  Judge  Haynes- 
worth  told  the  subcommittee  that,  by  doing  it  that  way,  they  avoid 
the  problem  of  these  repeaters,  these  people  that  file  15  petitions  just 
seeking  some  escape  from  confinement.  Isn't  it  possible  that  handling 
it  in  your  way  leads  to  more  repeaters  and  that  Judge  Haynsworth's, 
approach  in  the  Fourth  Circuit  discourages  them? 

Judge  Phillips.  I  don't  believe  so,  but  I  don't  have  the  statistics 
at  hand  to  support  that.  Of  course,  these  judicial  statistics  can  be 
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misleading.  I  sat  on  one  Federal  Trade  Commission  case  where  we 
had  arguments  beginning  at  9  o'clock  in  the  morning  and  ending  at 
6  o'clock  that  night.  We  had  one  case  assigned  for  1  day  and  it  took 
all  day.  I  wrote  the  opinion.  The  opinion  took  2  or  3  months  to 
prepare.  Weil,  that  gets  the  same  statistical  treatment  as  the  simpliest 
habeas  corpus.  These  statistics  can  be  quite  misleading. 

I  am  convinced  that  the  denial  of  a  certificate  of  probable  cause 
should  not  be  treated  in  the  statistics  for  purposes  of  workload  by 
the  Administrative  Office.  It  is  not  in  our  circuit;  every  statisitc 
you  have  before  you  represents  a  case  that  has  been  disposed  of 
other  than  by  a  denial  of  a  certificate  of  probable  cause. 

Mr.  Westphal.  Judge,  you  mentioned  that  you  are  of  the  opinion 
that  a  district  court  judge  should,  at  least  on  occasion,  have  the 
experience  of  sitting  with  a  panel  on  the  appellate  level.  On  the 
other  hand,  you  also  recognize  that  it  is  a  bad  practice  for  a  Court 
of  Appeals  to  rei.y  on  district  court  judges,  because  those  judges  have 
to  keep  pace  with  their  own  caseload.  Do  you  think  there  is  any 
danger  in  a  system  where  great  reliance  is  placed  on  district  judges 
serving  on  a  panel  at  the  same  time  that  a  different  panel  of  the 
court  is  deciding  whether  to  reverse  or  affirm  that  judge's  own 
rulings  in  a  different  case? 

Judge  Phillips.  I  don't  recall  ever  having  that  problem  presented 
in  the  Sixth  Circuit.  I  would  think  not.  If  we  have  two  panels 
which  reach  diametrically  opposite  results,  we  have  a  rehearing  en 
banc  to  iron  it  out.  I  don't  recall  of  it  ever  having  happened.  We 
do  our  best  to  avoid  conflicts  in  panels.  Now,  in  the  situation  you 
present,  the  district  judge  would  not  get  a  copy  of  the  panel  report 
or  opinion  because  he  is  the  district  juds:e  involved.  We  should  never 
send  that  to  him.  We  circulate  among  all  the  active  and  senior  judges 
on  our  court,  not  only  our  panel  reports,  which  give  a  summary  of 
what  happened  during  the  day  and  sometimes  indicate  a  tentative 
disposition  of  the  case,  but  also  what  is  proposed  as  the  final  disposi- 
tion or  final  order,  per  curiam,  or  opinion.  Every  judge,  whether 
on  the  panel  or  not,  has  a  chance  to  look  at  it.  I  often  get  helpful 
suggestions  from  other  judges  that  are  not  members  of  the  hearing 
panel.  That  helps  prevent  conflicts  among  panels.  When  we  have 
two  panels  working  on  the  same  proposition,  they  work  in  harmony 
to  try  to  come  up  with  a  solution  that  will  not  result  in  a  conflict 
and  not  require  an  en  banc  hearing. 

Mr.  Westphal.  Thank  you.  Judge. 

Mr.  Chairman,  I  have  no  further  questions. 

Senator  Burdick.  Thank  you.  Judge,  for  your  contribution  this 
morning. 

Judge  Phillips,  Thank  you,  Mr.  Chairman, 

Before  I  leave,  could  I  express  appreciation  to  the  Chairman  and 
this  committee  on  the  action  vou  have  taken  on  three-judge  district 
courts  in  getting  the  two  bills  passed  by  the  Senate.  We  hope  the 
House  will  follow  your  example  before  the  end  of  the  present  session. 

Senator  Burdick.  Do  you  have  any  suggestions  how  we  can  get  the 
House  to  follow  our  example  ? 
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Judge  Phillips.  "Well,  we  have  exerted  some  effort  on  our  own  part, 
but  so  far  without  success.  We  do  appreciate  what  this  committee  has 
done  in  that  direction. 

Senator  Burdick.  Thank  you. 

Our  next  witness  is  Hon.  Gerald  Heaney,  chief  judge  of  the  eighth 
circuit. 

Welcome  to  the  committee.  Judge  Heaney.  Before  you  begin,  let  me 
enter  into  this  record  committee  exhibit  E-8,  showing  the  average 
times  for  stages  of  appellate  review  in  the  eighth  circuit.  Also,  your 
prepared  statement  and  the  memo  on  eighth  circuit  internal  proce- 
dures will  be  made  apart  of  the  record : 
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Pbepabed  Statement  of  Cibcuit  Judge  Gerald  W.  Heaney,  United  States 
Court  of  Appeals  foe  the  Eighth  Circuit 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Improvements  in  Ju- 
dicial Machinery. 

On  behalf  of  all  of  the  active  judges  of  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit,  I  submit  this  statement  in  support  of  the  creation  of 
a  ninth  judgeship  for  our  court.  Chief  Judge  MehafEy  of  the  Eighth  Circuit  has 
requested  me  to  appear  for  the  Eighth  Circuit.  He  regrets  very  much  that  his 
recent  surgery  prevents  his  attendance  at  this  hearing.  Judge  Floyd  Gibson, 
the  senior  active  member  of  our  court,  had  planned  to  be  here  today.  He  is, 
however,  chairing  a  joint  sentencing  institute  for  the  Eighth  and  Tenth  Cir- 
cuits being  held  this  week  in  Springfield,  Missouri,  and  this  prevents  his  ap- 
pearing for  the  Eighth  Circuit. 

We  have  previously  filed  with  the  Committee  two  memoranda  on  the  need 
of  the  Eighth  Circuit  for  an  additional  judgeship  and  a  third  describing  the 
screening,  calendaring  and  oral  argument  procedures  of  the  Eighth  Circuit. 
This  statement  today  will  partially  but  not  completely  duplicate  the  earlier 
memoranda.  Copies  of  these  memoranda  are  attached  to  this  statement  aa 
appendices. 

Senate  Bill  S.  2991  presently  pending  before  you  contains  the  recommenda- 
tiong  of  the  U.S.  Judicial  Conference  for  additional  circuit  judges.  If  enacted 
it  will  provide  one  additional  judge  in  the  First  Circuit,  two  in  the  Second, 
one  in  the  Third,  two  in  the  Fourth,  one  in  the  Sixth,  one  in  the  Seventh, 
two  in  the  Ninth,  and  one  in  the  Tenth.  The  Fifth  is  not  included  at  its  own 
request.  The  Eighth  Circuit  is  the  only  circuit  seeking  an  additional  judgeship 
for  which  none  is  included  in  S.  2991.  The  history  of  the  development  of  the 
circuit  judge  recommendations  of  the  U.S.  Judicial  Conference  is  set  forth  in 
detail  in  Appendix  B  and  will  not  be  repeated  here.  Summarizing  that  memo- 
randum, it  is  believed  that  the  recommendations  of  the  U.S.  Judicial  Confer- 
ence are  based  upon  a  judgment  made  in  1971  by  the  Conference's  Subcom- 
mittee on  Judicial  Statistics  to  recommend  additional  judgeships  only  for  those 
circuits  which  were  projected  to  have  by  1975  per  judge  terminations  of  110. 
This  figure  was  used  because  it  represented  the  highest  per  judge  termination 
rate  established  by  any  circuit  in  1970.  According  to  the  projections  made  by 
this  Subcommittee  at  that  time,  the  Eighth  Circuit  would  not  reach  this  figure 
by  1975.  Subsequently,  when  later  figures  indicated  that  the  Eighth  Circuit 
would  exceed  130  terminations  by  1975,  the  Subcommittee  refused  to  change  its 
recommendations  on  the  grounds  that  the  national  average  of  terminations  per 
judge  had  increased  in  1972  to  equal  the  projections  for  the  Eighth  Circuit  in 
1975.  The  Subcommittee  on  Judicial  Statistics  has,  in  effect,  applied  a  floating 
standard  which  deprives  this  circuit  of  a  badly  needed  judge. 

The  Eighth  Circuit  believes  that  an  analysis  of  various  statistical  data 
published  by  the  Administrative  Office  of  the  U.S.  Courts  or  prepared  by  it 
for  this  Subcommittee  indicates  that  the  judges  of  the  Eighth  Circuit  are 
carrying  substantially  the  same  workload  as  the  judges  of  most  of  the  other 
circuits  and  that  the  Eighth  Circuit  has  the  same  need  for  an  additional  judge 
as  the  other  circuits. 

In  fiscal  1970  there  were  589  appeals  docketed  in  the  Eighth  Circuit.  In 
fiscal  1974,  based  upon  filings  for  the  first  half  of  the  year,  there  will  be 
1,016  appeals  filed.  This  is  an  increase  of  72  per  cent  for  the  four-year  period. 
Nationally,  appeal  filings  will  have  gone  from  11,662  to  16,288,  an  increase 
of  40  per  cent.  The  rate  of  increase  for  this  period  in  the  Eighth  Circuit  is 
thus  almost  twice  as  much  as  for  the  entire  country.  The  judges  of  the  Eighth 
Circuit  know  of  no  reason  why  this  trend  will  not  continue.  This  Is  supported 
by  the  fact  that  filings  in  the  district  courts  in  fiscal  1973  and  in  the  first  half 
of  fiscal  1974  indicate  that  in  the  Eighth  Circuit  civil  cases  are  increasing 
at  a  faster  rate  than  the  national  average  and  criminal  cases  are  decreasing, 
at  a  slower  rate  than  the  national  average. 

The  Administrative  Office,  at  the  request  of  the  Eighth  Circuit,  has  made  a 
projection  of  flMnes  in  the  Eighth  Circuit  for  each  year  until  1977  based  upon 
the  filings  for  1970-1974.  These  projections  are  as  follows :  1975 — 1.076 :  1976-— 
1,172;    1977 — 1,268.    These    projections    were   made    using   the    "least   squares 
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regression  analysis."  In  1977,  with  eight  judges  and  filings  of  1,268,  the  per 
judge  filings  will  be  158.  This  will  exceed  the  1973  per  judge  filings  of  six  of 
the  other  ten  circuits. 

Not  all  matters  filed  with  the  court  are  docketed  as  appeals.  Many  matters, 
such  as  prisoner  petitions,  are  first  docketed  as  miscellaneous  cases.  The 
miscellaneous  filings  for  the  first  eight  months  of  fiscal  1974  were  133,  a  45 
per  cent  increase  over  the  same  period  in  fiscal  1973.  All  indications,  conse- 
quently, point  to  a  continued  substantial  increase  in  the  case-load  of  the 
Eighth  Circuit. 

It  has  been  pointed  out  in  the  earlier  memoranda  filed  by  the  Eighth  Circuit 
with  this  Committee  that  gross  filings  or  gross  terminations  do  not,  of  and  by 
themselves,  give  a  true  picture  of  the  workload  of  a  circuit  because  they  do 
not  take  into  account  the  number  of  cases  that  are  disposed  of  with  no  or 
only  a  small  amount  of  judicial  attention.  This  can  better  be  obtained  by 
measuring  the  cases  terminated  after  hearing  or  submission  on  briefs.  Other 
relevant  tests  can  be  the  number  of  oral  hearings,  the  number  and  types  of 
opinions  written,  and  the  techniques  used  by  the  court  to  dispose  of  cases  at 
the  earliest  stage  possible  and  to  eliminate  oral  argument  when  appropriate. 
We  are  most  pleased  that  this  Subcommittee  is  similarly  going  beyond  gross 
filings  or  gross  terminations  and  investigating  the  actual  workload  of  the 
judges. 

The  higher  the  percentage  of  gross  terminations  that  are  terminated  after 
hearing  or  submission  on  briefs,  the  greater  the  workload  of  the  circuit.  The 
report  "Appeals  Decisions,  and  Opinions  by  the  United  States  Circuit  Court 
Judges"  prepared  for  this  Subcommittee  by  the  Administrative  OflBce  of  the 
Courts  shows  in  its  1973  summary  both  the  total  terminations  and  the  termina- 
tions on  oral  argument  or  with  briefs.  Using  these  figures,  calculated  below  are 
the  percentage  of  total  terminations  terminated  after  oral  argument  or  briefs 
and  the  per  judge  terminations  after  oral  argument  or  briefs : 


Circuit 


Terminations 

Percentage 

Per  judge 

Total 

after  oral 

after  oral 

terminations 

termi- 

arguments 

arguments 

after  oral 

nations 

or  briefs 

or  briefs 

argument 
or  briefs 

367 

195 

53 

65 

1, 450 

804 

55 

89 

1,273 

702 

55 

78 

1, 670 

501 

30 

72 

2, 840 

1,954 

69 

130 

1,234 

745 

60 

83 

1,084 

632 

58 

79 

814 

517 

64 

65 

2, 109 

1,345 

64 

100 

878 

493 

56 

70 

1,247 

596 

48 

66 

1st 

2d 

3d 

4th 

5tli 

6th 

7th 

8th 

9th 

10th 

D.C 

Total,  United  States 


14,966 


8,485 


57 


87 


As  can  be  seen  from  the  above,  the  Fifth  Circuit,  with  69  per  cent,  disposes 
of  the  highest  percentage  of  cases  after  oral  argument  or  submission  on  briefs. 
The  Eighth  and  Ninth  circuits  are  tied  for  second  with  64  per  cent.  The 
Fourth  Circuit  is  the  lowest  with  30  per  cent,  and  the  national  average  is 
57  per  cent.  The  per  judge  figures  show  that  the  workloads  of  the  individual 
judges  in  the  First,  Fourth,  Eighth,  Tenth,  and  the  District  of  Columbia 
circuits  are  comparable. 

These  figures  can  be  further  refined  by  taking  into  account  the  type  of 
disposition,  i.e.,  by  signed  opinion,  per  curiam  opinion,  or  order.  Assigning  an 
assumed  factor  of  3  for  a  signed  opinion,  2  for  a  per  curiam  opinion,  and  1 
for  an  order,  the  workload  per  judge  in  each  circuit  is  as  follows : 
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Looked  at  this  way,  the  workloads  of  the  judges  in  each  circuit  are  essentially 
the  same,  except  for  the  Fifth  and  Ninth  circuits  which  are  substantially 
higher,  and  the  U.C.  Circuit  which  is  substantially  lower. 

Another  measure  of  the  workload  of  each  circuit  is  the  number  of  cases 
actually  heard  by  the  active  judges  of  each  circuit.  Again  using  the  statistics 
in  the  special  report  prepared  by  the  Administrative  Office  for  this  Committee, 
it  shows  the  following  for  each  circuit : 

Average  number  of 
cases  heard  by 
Circuit :  active  judges 

1st   150 

2d 223 

3d 120 

4th  125 

5th  142 

6th  214 

7th  200 

8th  144 

9th  197 

10th  140 

D.C 95 

The  average  in  the  Eighth  Circuit  exceeded  the  Third,  Fourth,  Fifth,  Tenth, 
and  D.C.  circuits.  This  average  is  lower  than  it  would  otherwise  be  as  a 
result  of  the  illnesses  of  two  of  the  judges  of  the  court  who  were  not  able  to 
sit  on  the  same  number  of  cases  as  the  other  judges  and  their  places  had  to 
be  taken  by  district  or  visiting  judges.  The  average  of  the  six  judges  was 
166.  This  was  exceeded  only  in  the  Second,  Sixth,  Seventh,  and  Ninth  circuits. 
In  fiscal  1973,  notwithstanding  the  large  number  of  sittings  by  each  a6tive 
judge,  the  Eighth  Circuit  had  to  rely  on  district  and  visiting  judges  to  hear 
18  per  cent  of  the  oral  arguments.  Reliance  upon  district  judges  is,  of  course, 
undesirable  because  it  takes  them  away  from  their  principal  duties.  We  have 
in  the  Eighth  Circuit  three  districts,  Minnesota,  Western  District  of  Missouri, 
and  South  Dakota  (because  of  Wounded  Knee)  that  require  substantial  outside 
assistance.  To  the  extent  that  district  judges  sit  on  the  court  of  appeals,  they 
are  not  available  to  assist  other  districts. 

In  comparing  the  number  of  sittings  in  the  Eighth  Circuit  with  the  other 
circuits  it  is  significant  that  the  only  circuits  which  had  an  active  per  judge 
hearing  average  in  excess  of  200  were  the  Second,  Sixth,  and  Seventh  circuits, 
all  of  which  have  a  policy  against  disposing  of  cases  without  oral  argument. 
The  impact  of  the  screening  procedure  on  the  calendaring  of  cases  in  the 
Eighth  Circuit  can  be  seen  by  the  percentage  of  cases  which  are  given  full 
argument,  short  argument,  or  no  argument.  In  fiscal  1973,  22  per  cent  of  all 
cases  were  screened  for  full  argument  (30  minutes  per  side)  ;  61  per  cent  for 
abbreviated  argument  (20  minutes  per  side),  and  16  per  cent  for  no  argument 
(submitted  on  briefs).  In  the  first  eight  sessions  of  fiscal  1974  the  comparable 
figures  were  16  per  cent,  66  per  cent,  and  18  per  cent.  It  should  be  noted  that 
screening  in  the  Eighth  Circuit,  as  described  in  Appendix  C,  is  done  exclusively 
by  the  judges  and  not  by  staff  law  clerks  or  staff  attorneys.  The  Eighth 
Circuit  procedure,  of  course,  imposes  an  additional  burden  upon  the  judges. 

The  judges  of  the  Eighth  Circuit  believe  that  a  fixed  rather  than  a  fioating 
standard  for  the  workload  of  a  circuit  judge  should  be  adopted.  A  court 
theoretically  can  dispose  of  an  infinite  number  of  cases  by  constantly  adjusting 
its  procedures  to  accommodate  the  caseload.  This  is  demonstrated  dramatically 
bv  the  Administrative  Office  statistics  which  show  that  in  fiscal  1968  with 
4,668  dispositions  after  hearing  or  submission  on  briefs  there  were  2,572  signed 
opinions  while  in  1973  there  were  9,779  dispositions  after  argument  or  briefs 
of  which  3.476  were  by  signed  opinion.  Thus,  in  this  period  the  dispositions 
after  hearing  or  briefs  increased  by  5,111  but  the  signed  opinions  increased 
by  only  904.  Similarly,  the  incredible  performance  of  the  Fifth  Circuit  in 
dealing  with  an  overwhelming  flood  of  cases  makes  the  same  point.  Given  the 
finite  amount  of  time  available  to  each  judge  and  given  the  expectations  of 
the  bar  and  the  public  as  to  the  quality  of  work  to   be  performed  by  the 
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judges  of  a  United  States  court  of  appeals,  however,  there  is  a  practical  limit 
on  the  number  of  cases  a  United  States  circuit  judge  can  be  expected  to 
dispose  of  each  year.  When  that  limit  is  reached  additional  judgeships  must  be 
created  or  other  remedies,  such  as  reducing  the  caseload,  must  be  adopted. 

In  the  memorandum  marlied  Appendix  B  filed  with  the  Subcommittee  it  was 
stated  that  in  the  opinion  of  the  judges  of  the  Eighth  Circuit  the  maximum 
caseload  that  a  circuit  judge  should  be  expected  to  handle  is  approximately  70 
dispositions  after  hearing  or  submission  on  briefs.  The  chairman  of  this  Sub- 
committee, in  his  statement  on  the  floor  of  the  Senate  on  March  27  of  this 
year,  made  an  analysis  along  the  same  lines  as  suggested  in  our  Appendix  B, 
i.e.,  taking  the  time  available  to  a  circuit  judge  and  dividing  it  up  among 
his  various  duties  and  the  number  of  cases  he  is  called  upon  to  decide.  While 
there  are  some  differences  between  the  two  statements,  we  believe  both  make 
the  same  point — that  circuit  judges  do  not  today  have  suflScient  time  to  perform 
adequately  their  appellate  function. 

The  Eighth  Circuit  almost  reached  the  maximum  workload  in  fiscal  1973 
and  with  81  dispositions  after  argument  or  brief  in  fiscal  1974  will  substan- 
tially exceed  it.  It  will  in  1974  exceed  the  1973  per  judge  workload  of  the 
First,  Third,  Fourth,  Seventh,  Tenth,  and  District  of  Columbia  circuits,  and 
will  almost  equal  the  Sixth  Circuit  On  the  basis  of  the  increases  in  the  gross 
filings  in  the  Eighth  Circuit  which  will  occur  between  now  and  1977  and  on 
the  basis  of  the  percentage  of  gross  filings  that  in  the  Eighth  Circuit  are 
ultimately  disposed  of  after  hearing  or  submission  on  briefs,  64  per  cent, 
the  total  number  of  cases  and  the  per  judge  disposirions  for  each  of  the  years 
are  as  follows : 


1974 

1975 

1976 

1977 

Gross  filings _ 

Tola!    dispositions    after   hearing  or  submission   (64 

percent) - 

Per  Judge  dispositions  after  hearing  or  submission 

1,016 

650 
81 

1,076 

689 
86 

1,172 

750 
94 

1,268 

812 
101 

The  judges  of  the  Eighth  Circuit  have  since  1970,  notwithstanding  the 
substantial  increase  in  their  workload,  greatly  reduced  the  median  time  for 
the  disposition  of  cases  after  filing  of  the  complete  record  and  have  prevented 
any  increase  in  the  number  of  pending  appeals.  According  to  the  Administrative 
Office's  "Management  Statistics  for  United  States  Courts— 1973"  the  Eighth 
Circuit,  with  a  median  time  of  4.5  months,  ranked  first  among  all  the  circuits. 
In  1970  the  median  time  in  the  Eighth  Circuit  was  8.1  months.  In  1973  accord- 
ing to  the  figures  provided  this  Subcommittee,  the  Eighth  Circuit  had  the  third 
shortest  time  in  disposing  of  cases  after  the  filing  of  the  last  brief,  97  days. 

The  Eighth  Circuit  has  within  the  past  two  weeks  put  into  effect  its  plan 
to  expedite  criminal  appeals.  The  principal  thrust  of  this  plan  is  to  shorten  the 
time  between  the  filing  of  the  notice  of  appeal  and  the  filing  of  the  last  brief. 
The  necessity  for  this  is  shown  by  Committee  Exhibit  E12  which  shows  that 
while  the  Eighth  Circuit  has  one  of  the  best  records  in  moving  cases  from  the 
filing  of  the  notice  of  appeal  to  submission,  it  is  one  of  the  slowest  in  having 
the  record  filed.  This  plan  will  be  unavailing,  however,  if  the  circuit  cannot 
maintain  or  improve  upon  its  present  record  for  disposing  of  cases  after  the 
filing  of  the  last  brief. 

The  judges  of  the  Eighth  Circuit  are  convinced  that  they  can  better  fulfill 
their  responsibilities  if  a  ninth  judgeship  is  created  for  the  Eighth  Circuit. 
There  are,  in  fact,  certain  supplemental  benefits  that  accrue  from  a  ninth  judge. 
Courts  of  appeals,  as  yau  know,  basically  function  in  panels  of  three.  With  nine 
active  judges  it  is  possible  to  have  three  panels  at  any  given  time  without 
calling  on  senior  or  visiting  judges.  A  ninth  judge  will  also  preclude  the 
possibility  of  a  tie  vote  on  an  in  banc  hearing,  as  has  occurred  several  times 
recently.  A  ninth  judge  thus  will  not  add  to  the  administrative  problems  of 
the  court  but  will  simplify  them. 
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Appendix  A 
U.S.  CouBT  OF  Appeals  fob  the  Eighth  Cibcuit 

SUMMARY  OF  MEMORANDUM  IN  SUPPOBT  OF  NINTH  JUDGESHIP  FOB 

EIGHTH  CIBCUIT 

The  active  judges  of  the  United  States  Court  of  Appeals  for  the  Eighth 
Circuit  have  requested  the  Subcommittee  on  Improvements  in  Judicial  Ma- 
chinery to  recommend  a  ninth  circuit  judgeship  for  the  Eighth  Circuit.  The 
following  facts  support  this  request. 

1.  The  Eighth  Circuit  is  the  only  circuit  seeking  an  additional  judge  for 
which  the  U.S.  Judicial  Conference  has  not  recommended  one. 

2.  The  recommendations  of  the  U.S.  Judicial  Conference  are  based  primarily 
on  statistics  through  1970.  The  caseload  of  the  Eighth  Circuit  has  increased 
at  a  rate  far  faster  than  projected  in  1970  and  faster  than  the  rate  for  all 
circuits.  The  increase  in  1974  over  1970,  based  on  the  filings  for  the  first  half 
of  the  year,  will  be  72.5  per  cent  in  the  Eighth  Circuit  and  only  40.3  per  cent 
nationally.  In  calendar  1973  it  had  filings  of  980. 

3.  The  number  of  oral  hearings  per  active  judge  in  the  Eighth  Circuit  in 
1973  was  exceeded  by  only  four  other  circuits  and  has,  in  the  opinion  of  the 
judges  of  the  Eighth  Circuit,  reached  the  practical  maximum.  Further  increases 
in  the  caseload  of  the  Eighth  Circuit  can  be  handled  only  by  disposition  without 
oral  argument  and  without  written  opinion.  Testimony  before  the  Commission 
on  Revision  of  the  Federal  Appellate  Court  Structure  indicates  that  this  trend 
toward  eliminating  oral  argument  and  disposing  of  cases  by  short  or  no  written 
opinions  is  a  major  complaint  in  the  Fifth  and  Ninth  Circuits. 

4.  Most  discussions  of  workload  of  the  courts  of  appeals  are  based  on  gross 
filings  or  terminations,  either  for  a  circuit  as  a  whole  or  per  active  judge. 
The  more  accurate  test  is  terminations  after  hearing  or  submission  on  briefs 
per  judge.  In  1974  the  Eighth  Circuit  will  reach  86  per  judge,  exceeding  the 
1973  rate  for  the  First,  Third,  Sixth,  and  Seventh  Circuits,  for  all  of  which 
additional  judgeships  have  been  recommended. 

5.  The  judges  of  the  Eighth  Circuit  believe  that  70  per  judge  terminations 
after  after  hearing  or  submission  is  the  maximum  that  can  be  expected  of  a 
circuit  judge.  The  Eighth  Circuit  reached  this  figure  in  1973,  will  exceed  It 
by  a  substantial  margin  in  1974  and  by  even  greater  margins  in  succeeding 
years. 

Appendix  B 

U.S.  Court  of  Appeals  fob  the  Eighth  Cibcuit 

MEMORANDUM  IN  SUPPORT  OF  A  NINTH  JUDGESHIP  FOR  THE  EIGHTH  CIBCUIT 

This  memorandum  is  submitted  to  the  Subcommittee  on  Improvements  In 
Judicial  Machinery  of  the  Committee  on  the  Judiciary  of  the  United  States 
Senate  with  the  unanimous  approval  of  the  active  judges  of  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit.  The  judges  of  the  Eighth  Circuit 
respectfully  request  the  Subcommittee  to  recommend  to  the  Judiciary  Commit- 
tee the  creation  of  a  ninth  judgeship  for  the  Eighth  Circuit.  In  support  of  this 
request  the  following  information  is  submitted. 

Development  of  judicial  conference  recommendations 

The  present  proposals  for  additional  circuit  judgeships  had  their  genesis  In 
February,  1970,  when  the  Administrative  OflBce  completed  its  quadrennial  survey 
of  judgeship  needs  of  the  courts  of  appeals.  In  July,  1970,  the  Subcommittee 
on  Judicial  Statistics  reported  to  the  Committee  on  Court  Administration  that 
because  of  rapidly  changing  events  it  should  delay  until  1971  making  recom- 
mendations as  to  additional  judgeships. 

In  February,  1971,  the  Administrative  Office  of  the  United  States  Courts 
submitted  to  the  Subcommittee  on  Judicial  Statistics  of  the  Court  Administra- 
tion Committee  of  the  United  States  Judicial  Conference  another  statistical 
study  entitled  "Judgeship  Needs  in  the  United  States  Court  of  Appeals",  revised 
to  include  statistics  for  fiscal  1970.  This  study  contained  eight  statistical  pro- 
jections based  upon  various  statistical  calculations.  An  average  of  all  of  the 
projections  showed  a  total  of  32  additional  circuit  judges  required  by  fiscal 


399 

1975  for  ten  circuits,  excluding  the  District  of  Columbia,  with  1%  additional 
judges  required  in  the  Eighth  Circuit. 

These  projections  were  considered  by  the  Subcommittee  on  Judicial  Statistics, 
which  made  tentative  recommendations  of  23  additional  judgeships  for  the 
ten  circuits.  The  Eighth  Circuit  was  the  only  circuit  for  which  a  new  judge- 
ship was  not  recommended.  These  tentative  recommendations  were  communi- 
cated to  the  judicial  council  of  each  circuit  which  was  requested  to  comment 
on  the  Subcommittee  recommendations  as  to  its  circuit.  The  Chief  Judge  of 
the  Eighth  Circuit,  on  behalf  of  the  Judicial  Council,  strongly  urged  that  the 
Subcommittee  include  in  its  recommendations  an  additional  judge  for  the 
Eighth  Circuit.  In  July,  1971,  the  Subcommittee  recommended  to  the  Court 
Administration  Committee  13  additional  judgeships  with  no  judgeships  included 
for  the  Fifth,  Sixth,  and  Eighth  Circuits.  None  was  included  for  the  Fifth 
Circuit  at  the  request  of  the  Judicial  Council  of  that  circuit. 

The  Committee  on  Court  Administration  adopted  the  Subcommittee's  recom- 
mendation except  that  it  recommended  only  two  rather  than  five  judges  for  the 
Ninth  Circuit  on  the  ground  that  a  court  larger  than  15  would  be  unworkable. 
The  Judicial  Conference  of  the  United  States,  at  its  October,  1971  session, 
approved  the  recommendations  of  the  Court  Administration  Committee.  In 
January,  1972,  the  Eighth  Circuit  made  a  special  presentation  to  the  Sub- 
committee on  Judicial  Statistics  seeking  a  reversal  of  its  refusal  to  recommend 
a  ninth  judge  for  the  Eighth  Circuit.  The  Subcommittee  refused  in  its  July, 
1972,  report  to  change  its  position.  In  October,  1972,  the  Judicial  Conference 
reaffirmed  its  original  recommendations  but  approved  an  additional  judge  for 
the  Sixth  Circuit.  The  result  is  that  the  Eighth  Circuit  is  the  only  circuit 
seeking  an  additional  judge  whose  request  has  not  been  approved  by  the  U.S. 
Judicial  Conference.  A  summary  of  all  of  the  recommendations  is  set  forth 
below. 

Adm.      Jud.  StatSub-Comm.  Ct.  Adm.  Jud.  Conf. 

Office Comm. 


February  March  July         October         October  October 

1971  1971  1971  1971  1971  1972 


)4 

1 

1 

1 

1 

1 

5>i 

5 

2 

2 

2 

2 

4K 

1 

1 

1 

2 

2 

2 

2 

8 

0 

0 

0 

lyi 

0 

0 

0 

\y6 

1 

1 

1 

m 

0 

0 

0 

0 

6>i 

5 

5 

2 

2 

m 

1 

1 

1 

1 

Circuit: 

1st 

2d 

3d 

4tli 

5th 

6th 

7th 

8th 

9th 

10th 

Total 32  23  13  10  10  11 

Standards  used  ty  subcommittee  on  judicial  statistics 

The  Subcommittee  on  Judicial  Statistics  filed  two  reports  with  the  Committee 
on  Court  Administration  in  which  it  discussed  the  request  of  the  Eighth  Circuit 
for  a  ninth  judge.  In  its  July,  1971  report  it  stated,  "We  recommend  no  addi- 
tional judgeship.  On  the  basis  of  the  statistical  projections  available  to  us, 
the  Eighth  Circuit,  with  its  present  number  of  judgeships,  will  have  the  lowest 
workload  per  judgeship  of  any  of  the  circuits.  Consequently,  although  the 
judicial  council  of  the  circuit  recommends  an  additional  judgeship,  we  are 
unable  to  concur  in  that  recommendation."  The  Subcommittee  did  not  in  this 
report  expressly  adopt  a  standard  of  filings  or  terminations  per  judgeship  to 
determine  whether  or  not  a  circuit  was  entitled  to  one  or  more  additional 
judgeships.  In  its  1971  report  it  merely  stated  that  as  to  each  circuit  the 
statistics  did  or  did  not  justify  one  or  more  additional  judgeships.  Although 
it  is  not  absolutely  clear,  it  would  appear  that  the  Subcommittee  based  its 
recommendations  on  a  standard  of  110  terminations  per  judge.  This  was  the 
highest  termination  rate  achieved  in  1970  by  any  circuit.  The  Administrative 
Office  at  that  time  projected  that  gross  filings  in  1975  for  the  Eighth  Circuit 
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would  be  763,  or  per  judge  filings  of  95.  Assuming  the  Eighth  Circuit  terminated 
as  many  cases  as  filed,  as  it  has  done  consistently,  the  projected  per  judge 
termination  rate  for  1975  would  also  have  been  95. 

The  Subcommittee  on  Judicial  Statistics  in  its  1972  report  specifically 
discussed  projected  filings  for  the  Eighth  Circuit.  For  the  purposes  of  the 
report  it  adopted  the  Eighth  Circuit's  projection  that  by  1975  the  court  would 
have  filings  of  1,070,  and  thus  a  caseload  of  133  cases  per  judgeship.  The 
Committee  stated  that  this  projected  workload  of  133  cases  per  judgeship  was 
virtually  the  same  as  the  national  average  of  filings  per  judgeship,  132, 
achieved  in  fiscal  1971.  In  view  of  this  the  Committee  concluded  it  could  not 
recommend  an  additional  judgeship. 

The  record  since  fiscal  1971  has  borne  out  the  Eighth  Circuit's  estimates  of 
its  own  caseload.  In  fiscal  1973  the  filings  and  terminations  each  were  821.  In 
calendar  (not  fiscal)  1973  the  filings  were  980.  In  the  first  half  of  fiscal  1974 
there  have  been  filings  of  508  and  terminations  of  466.  Extending  the  first  half 
filings  for  the  entire  year,  the  Eighth  Circuit  will  have  filings  of  1,016  in  fiscal 
1974,  and  if  it  continues  it  can  be  reasonably  anticipated  that  its  terminations 
will  also  be  1,016.  This  will  give  per  judge  rates  for  both  filings  and  termina- 
tions of  127.  There  is  every  likelihood  that  in  fiscal  1975  filings  and  termina- 
tions will  reach  1,070,  or  133  per  judge,  just  as  the  Eighth  Circuit  projected 
in  1972. 

Standards  urged  by  eighth  circuit 

The  question  presented  is  whether  the  Subcommittee  on  Judicial  Statistics, 
when  in  1972  it  concluded  that  even  with  per  judge  filings  and  terminations 
of  133  by  fiscal  1975  the  Eighth  Circuit  should  not  be  provided  with  a  ninth 
judge,  applied  the  same  standard  it  used  in  1971  when  it  made  its  initial 
recommendations.  The  judges  of  the  Eighth  Circuit  believe  that  the  Subcom- 
mittee on  Judicial  Statistics  has  made  a  basic  mistake  by  not  adopting  a 
standard  of  filings  or  terminations  per  judge  to  be  used  in  ascertaining  whether 
a  circuit  should  be  provided  with  an  additional  judgeship.  The  Subcommittee 
has  done  this  for  district  judgeships  but  has  never  done  so  for  circuit  judge- 
ships. As  a  result,  the  Subcommittee,  in  effect,  uses  a  floating  standard  based 
upon  whatever  happens  to  have  been  the  number  of  filings  or  terminations 
per  judge  in  the  highest  three  or  four  circuits  in  the  immediately  preceding 
year.  There  is  no  question  but  that  the  Eighth  Circuit  will  never  be  among 
these  three  or  four  leading  circuits.  Because  its  growth  rate,  however,  is  equal 
to  the  growth  rate  in  the  other  circuits  (the  increase  in  filings  per  judgeship 
from  1966  to  1973  was  96.3  per  cent  nationally  and  106  per  cent  for  the 
Eighth  Circuit),  it  is  inevitable  that  it  will  reach  the  levels  of  these  high 
ranking  circuits,  but  two  or  three  years  later.  In  1967,  for  example,  the  Third 
Circuit  was  granted  a  ninth  judge  on  projected  filings  of  742  per  year  and 
the  Ninth  Circuit  was  increased  to  13  on  filings  of  870  per  year.  In  1971  the 
termination  rate  of  the  best  circuit,  the  Second,  was  110  per  year,  of  the  three 
highest  circuits  92  per  year,  and  of  the  four  highest  circuits  88  per  year.  It  is 
the  Eighth  Circuit's  understanding  that  the  1971  recommendations  of  the 
Subcommittee  on  Judicial  Statistics  were  in  fact  based  upon  the  termination 
standard  set  by  the  Second  Circuit — 110  per  year  projected  in  1975.  The 
Eighth  Circuit  in  fiscal  1974  will  exceed  the  standard  of  110  terminations  per 
judge.  It  will  not,  of  course,  in  fiscal  1974  or  fiscal  1975  equal  the  per  judge 
termination  rate  for  those  years  of  the  highest  circuits  or  even  the  national 
average.  It  is  inevitable,  however,  that  it  will  do  so  three  or  four  years  in 
the  future.  By  that  time  the  per  judge  termination  rates  of  these  circuits 
will,  in  all  likelihood,  have  increased  to  even  greater  heights  and  under  the 
logic  of  the  Subcommittee  the  Eighth  Circuit  would  again  not  be  entitled  to 
an  additional  judge. 

There  is  no  question  but  that  courts  of  appeals  can  increase  the  number  of 
terminations  per  judge  almost  indefinitely  by  adopting  various  procedures 
which  require  less  and  less  judge  time  per  termination.  The  Eighth  Circuit 
has  shown  its  ability  to  do  this  by  terminating  each  year  the  same  number  as 
cases  filed.  The  hearings  in  the  Fifth  and  Ninth  Circuits  before  the  Com- 
mission on  Revision  of  the  Federal  Appellate  Court  Structure  Indicate  that 
the  bar  and  the  public  believe  some  courts  of  appeals  have  already  gone  too 
far  in  eliminating  oral  argument  and  written  opinions  in  order  to  meet  the 
demands  of  the  caseload  and  that  they  will  not  accept  an  indefinite  expansion 
of   this   policy.    The   Eighth    Circuit   has    for    several   years   been    using   the 
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procedures  initiated  in  the  Fifth  Circuit  of  screening  cases  for  full,  limited, 
or  no  oral  argument  and  disposing  of  most  cases  with  only  short  or  no  written 
opinions.  Notwithstanding  these  efforts,  the  number  of  oral  hearings  per  judge 
held  in  the  Eighth  Circuit  in  fiscal  11)73  exceeded  five  of  the  other  ten  circuits 
and  was  equal  to  one  other.  One  of  the  circuits  it  exceeded  was  the  Fifth. 
The  conclusion  to  be  gained  from  this  is  that  the  Eighth  Circuit  has  reached 
the  maximum  in  the  number  of  cases  it  can  hear  orally.  Any  further  growth 
in  its  caseload  will  have  to  be  handled  by  disposition  on  the  briefs  only  and 
with  no  oral  argmuent.  This  will,  in  all  likelihood,  result  in  the  same  dissatis- 
faction by  the  bar  as  has  been  expressed  in  the  Fifth  Circuit. 

The  judges  of  the  Eighth  Circuit  believe  that  the  highest  termination  rate 
per  judge  that  should  be  tolerated  is  approximately  110.  Of  these  110  cases 
approximately  35  willl  be  disposed  of  voluntarily  or  involuntarily  prior  to 
the  submission  of  briefs.  This  leaves  approximately  65  per  cent,  or  70  cases, 
to  be  disposed  of  after  hearing  or  submission  on  briefs.  In  the  Eighth  Circuit 
each  active  judge  hears  oral  arguments  seven  weeks  each  year  and  spends 
approximately  one  week  in  preparation  for  each  week  of  hearings.  Two  weeks 
are  taken  up  by  meetings  of  the  circuit  judicial  council,  the  circuit  judicial 
conference,  and  by  work  on  committees  of  the  U.S.  Judicial  Conference  or  the 
circuit  council.  Three  weeks  are  devoted  to  service  on  the  administrative  panel 
of  the  court  which  is  responsible  for  disposing  of  all  preliminary  matters 
presented  to  the  court.  Another  three  weeks  is  devoted  to  activities  in  con- 
nection with  sitting  on  three-judge  district  courts.  This  totals  22  weeks,  leaving 
approximately  30  weeks  to  devote  to  the  approximately  70  cases  on  which  the 
judge  must  prepare  opinions  or  orders,  screening  cases  for  oral  argument,  and 
reviewing  other  judges'  opinions.  Approximately  five  of  these  cases  are  of 
major  importance  and  require  an  average  of  three  weeks  each  for  research  and 
the  preparation  of  an  opinion.  If  15  weeks  are  devoted  to  these  five  cases,  there 
are  only  15  weeks  available  for  the  other  65  cases.  These  65  cases  must  then 
be  disposed  of  at  the  rate  of  4-1/3  per  week  or  almost  one  per  day.  Any 
vacation  time,  of  course,  reduces  the  time  that  can  be  devoted  to  the  cases. 
In  the  opinion  of  the  judges  of  the  Eighth  Circuit,  70  cases  is  the  absolute 
maximum  that  a  judge  can  be  expected  to  dispose  of  and  at  the  same  time 
perform  at  the  level  expected  of  a  United  States  circuit  judge. 

In  most  discussions  of  the  neeed  for  additional  judgeships,  the  workload 
of  a  court  or  a  judge  is  usually  in  terms  of  gross  filings  or  gross  terminations 
and  for  this  reason  most  of  this  memorandum  is  addressed  to  this  type  of 
statistical  data.  In  fact,  however,  the  true  workload  (as  opposed  to  caseload) 
of  a  court  or  a  judge  is  more  accurately  reflected  by  the  number  of  cases 
disposed  of  after  hearing  or  submission  on  briefs.  Terminations  prior  to 
hearing  or  submission  on  briefs  usually  involve  little  or  no  judicial  time.  For 
various  reasons  the  circuits  vary  widely  in  the  percentage  of  total  terminations 
that  are  terminated  after  hearing  or  submission  on  briefs.  In  fiscal  1973,  for 
example,  the  range  was  from  46.6  per  cent  in  the  District  of  Columbia  Circuit 
to  84  per  cent  in  the  Tenth  Circuit.  The  Eighth  Circuit,  with  an  average  of 
67.7  per  cent,  ranks  higher  than  seven  of  the  other  ten  circuits.  It  is  inaccurate, 
consequently,  to  use  gross  terminations  per  judge  as  a  measure  of  the  workload 
of  each  circuit.  The  more  accurate  test  is  terminations  per  judge  after  hearing 
or  submission  on  briefs.  In  1974  the  per  judge  terminations  after  hearing  or 
submission  on  briefs  in  the  Eighth  Circuit  will  be  86.  This  will  exceed  the 
1973  figure  for  the  First,  Third,  Sixth,  and  Seventh  Circuits,  for  all  of  which 
additional  judgeships  have  been  recommended.  In  fiscal  1972  the  Sixth  Circuit 
disposed  of  after  hearing  or  submission  75  cases  per  judge.  On  the  basis  of 
this  the  U.S.  Judicial  Conference  recommended  a  tenth  judge  for  that  circuit. 

Appendix  C 
United  States  Coubt  of  Appeals  for  the  Eighth  CiRctnT 

MEMOBANDtJM  ON  INTEBNAI-  OPERATING  PROCEDURES  OF  THE  COTTRT  PREPARED  FOB  THft 
SENATE  SUBCOMMITTEE  ON  IMPROVEMENTS  IN  JUDICIAL  MACHINERY 

Screening  and  summary  disposition 

Under  the  rules  of  the  Eighth  Circuit,  a  copy  of  which  is  attached,  the  court 
has  established  two  permanent  screening  panels  consisting  of  three  judges 
each.  The  clerk's  office,  when  it  has  five  cases  in  which  briefs  have  been  filed 
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and  are  ready  for  sojreeniug.  sends  tlie  briefs  in  tlie  cases  alternately  to  one 
panel  or  tlie  other.  On  each  i-kanel  it  sends  the  briefs  to  one  judge  designated 
as  tile  •initiating  judge",  rotating  this  designation  among  the  judges  on  the 
panel.  If  the  initiating  judge  decides  the  case  requires  full  or  abbreviated 
argument  it  is  immediately  forwarded  to  the  cJerk  and  calendared  accordingly. 
If  the  initiating  judge  determines  that  no  argument  is  indicated,  he  forwards 
the  briefs  together  with  his  recommendation  to  the  second  judge  on  the  panel 
and  then  to  the  third  judge.  A  decision  by  any  member  of  the  screening  panel 
that  ftill  or  abbreviated  argtiment  is  indicated  results  in  the  case  being  so 
calendared.  The  screening  panel  fills  out  the  enclosed  sheet  which  is  returned 
to  the  clerk  and  used  by  him  in  establishing  the  calendar  for  each  day.  The 
court  has  established  the  policy  that  a  screening  panel,  if  it  feels  a  case  is 
simple  and  can  be  ruled  on  without  further  consideration,  disposes  of  the 
case  by  opinion  or  order  sua  sponie.  This  is  pursuant  to  Rule  9(a)  of  the 
court.  Rule  9(.b^  of  the  court  permits  the  parties  to  file  a  motion  to  dismiss  or 
affirm.  A  motion  to  dismiss  is  limited  to  jurisdictional  grounds  or  that  an  appeal 
is  frivolous  or  entirely  without  merit  while  a  motion  to  affirm  is  on  the  merits. 
A  motion  to  dismiss  because  an  appeal  is  frivolous  or  entirely  without  merit 
or  a  motion  to  affrm  may  not  be  filed  until  after  the  appellant's  brief  has  been 
filed.  A  motion  to  affirm  is  referred  to  the  staff  law  clerks  for  a  memorandum. 
They  in  turn  send  it  to  one  of  the  screening  panels,  which  rules  on  the 
motion  and.  if  appropriate,  disposes  of  the  case  on  the  merits. 

In  addition  to  the  screening  panels  the  court  also  has  four  administrative 
panels,  to  one  of  which  is  referred  each  administrative  matter.  Under  Rule 
9(a>  an  administrative  panel,  if.  in  considering  any  interlocutory  motion,  de- 
termines that  the  case  is  frivolous  or  entirely  without  merit,  may  dispose  of 
the  case  by  dismissing  the  appeal  or  affirming  the  lower  court. 

Calendaring  and  oral  argument 

The  Court  of  Appeals  for  the  Eighth  Circuit  has  during  the  past  several 
years  heard  oral  arguments  for  one  full  week  out  of  each  month  for  the  ten 
months  September  through  June.  Two  panels  of  the  court  sit  for  five  days  each 
week,  except  in  September  when  three  panels  sit.  Each  panel  hears  four  or 
five  cases  each  day.  A  case  is  calendared  for  either  30  minutes  for  each  side  or 
20  minutes  for  each  side,  as  determined  by  a  screening  panel.  Approximately 
five  weeks  before  each  monthly  session  of  the  court  the  clerk  prepares  a  tenta- 
tive calendar  showing  the  cases  to  be  heard  by  each  panel  each  day.  This  is 
sent  to  the  judges  on  the  panels  to  determine  if  any  judge  has  a  conflict  of 
interest.  After  any  adjustments  are  made  the  clerk  has  the  calendar  printed 
and  sends  it  to  counsel  approximately  one  month  before  the  beginning  of  the 
session.  Copies  of  the  calendars  for  fiscal  1973  are  attached.  The  calendar  also 
lists  those  cases  which  have  been  screened  for  no  argument  and  shows  the 
panel  to  which  each  is  submitted  and  the  date  of  submission. 

Oral  argumenig  and  dispositions  in  fiscal  1973 

In  fiscal  1973  the  Court  of  Appeals  for  the  Eighth  Circuit  disposed  of  581 
cases  by  court  action.  Of  these.  64.  or  11  per  cent,  were  disposed  of  prior  to 
the  fiUng  of  any  briefs  and  without  oral  argimient :  139.  or  23.9  per  cent,  after 
the  filing  of  a  brief  by  one  or  both  sides  but  without  oral  argument :  and  378, 
or  65.1  per  cent,  with  oral  argimient.  The  eases  disposed  of  without  any  briefs 
were  decided  by  an  administrative  panel.  The  cases  disposed  of  without  oral 
argument  but  after  the  filing  of  a  brief  were  disposed  of  either  by  the  screening 
panel  without  referral  to  one  of  the  regular  panels  or  by  being  calendared  as  no 
argument  cases  and  assigned  to  one  of  the  regular  panels  on  the  monthly 
calendars.  In  fiscal  1973  three-judge  panels  of  the  Eighth  Circuit  heard  oral 
argument  in  413  cases  and  calendared  S2  for  submission  to  a  regular  panel 
without  oral  argument.  Five  cases  were  heard  in  banc 

STATIJIENT  OF  CTRCriT  JTDGE  GERAIiD  W.  HEAITIY,  U.S.  COITRT 
OF  APPEALS  FOR  THE  EIGHTH  CIRCUIT 

.Tudsre  Heaxtt.  Mr.  Chairman.  I  appreciate  harinfir  this  opportu- 
nitr  to  appear  before  you  today.  At  the  outset.  I  wish  to  take  this 
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opportunity  to  exprpss  our  appreciation  to  your  committee  and  Con- 
gress in  general  for  the  many  improvements  you  have  permitted  ils 
to  make  in  the  Circuit  Courts  of  Appeals  over  the  last  years.  Without 
the  additional  personnel  that  you  have  authorized,  vre  wouldn't  have 
been  able  to  institute  many  of  t)^"  ♦f'hniques  that  vrc  arc  now  uqing, 
I  think,  quite  successfully, 

I  regret  that  Chief  Judfre  Mehaffy  is  unable  to  be  here.  He  recently 
had  an  operation  and  T  am  sorry  to  say  he  will  proV>ably  V>e  incapaci- 
tated for  2  or  3  months  more  Vjefore  hp  is  able  to  return  to  his  work, 
and  Judge  Gibson,  our  senior  active  Judge,  is  chairing  a  joint  sentenc- 
ing institute  for  the  8th  and  10th  Circuits  being  held  in  Springfield, 
Mo.,  and  he  is  unable  to  be  here.  So  they  delegated  the  task  to  me. 

I  am  here  today  on  behalf  of  our  Coun'-il  to  reqiK-st  that  you  pro- 
vide an  additional  judge  for  our  Circuit. 

We  feel  that  we  need  this  additional  judge  if  we  are  to  maintain 
our  present  standard  of  excellence. 

In  1970,  589  appeals  were  docketed  in  the  8th  Circuit.  This  year, 
more  than  1,000  appeals  will  be  filed,  an  increase  of  72  percent  for  the 
4  year  period,  compared  to  a  nationwide  increase  of  40  percent.  These 
1,000  cases  do  not  include  some  200  miscellaneous  matters,  such  as 
prisoner  petitions,  which  must  be  acted  upon  by  ttie  Court. 

The  most  recent  statistics  that  we  have  indicate  that  our  caseload 
is  continuing  to  grow  at  a  faster  rate  than  the  national  average,  and 
we  expect  that  by  1977  we  will  be  filing  approximately  1,268  cases  per 
year. 

Now,  how  have  we  coped  with  this  additional  caseload  ?  First  we 
have  increased  the  number  of  sittings  of  each  judge.  ^Second,  we  have 
increased  the  number  of  cases  heard  each  day.  Third,  we  have  adopted 
a  screening  procedure  which  is  described  in  detail  in  the  written  state- 
ments that  have  been  filed  with  your  committee.  I  won't  take  the  time 
to  review  them  now. 

I  only  want  to  note  that  in  our  circuit,  we  have  adopted  the  prac- 
tice of  having  all  screening  done  by  the  judges.  We  do  this  for  three 
reasons;  first  of  all.  with  our  experience,  we  can  do  it  more  quickly 
than  any  staff  law  clerk,  second,  if  in  the  process  of  screening  we 
reach  a  case  that  we  feel  can  and  should  be  disposed  of  immediately, 
we  put  aside  our  other  work,  do  whatever  research  is  necessary,  and 
prepare  an  opinion  immediately. 

We  then  send  that  to  the  other  two  judges  on  the  screening  panel 
along  with  the  briefs,  the  transcript,  and  the  record,  and  if  they  ap- 
prove, the  case  is  ended  and  no  additional  judge  has  to  spend  his  time 
considering  it. 

We  dispose  of  about  7  percent  of  our  cases  at  time  of  screening  in 
this  way.  If  these  cases  that  we  dispose  of  in  this  manner  were  in- 
cluded in  our  dispositions  by  the  Administrative  Office,  our  per-judge 
the  Federal  judiciary,  a  need  now  being  pursued  by  the  Administra- 
tive Office,  is  to  develop  a  uniform  set  of  statistics  so  that  your  com- 
mittee and  the  Congress  as  a  whole  will  have  a  better  idea  as  to  just 
what  is  being  done  in  each  of  the  ca=es. 

We  dispose  of  approximately  50  percent  of  our  cases  bv  per  curiam 
opinion  or  order.  This  is  one  of  the  techniques  that  we  have  used  to 
keep  current,  and  we  are  as  current  today  with  our  work  as  we  were 
in  1970.  We  make  some  use  of  senior  and  visiting  judges. 
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As  I  have  indicated  before,  we  have  taken  the  advantage  of  legis- 
lation authorizing  additional  personnel  to  the  Courts  of  Appeals.  We 
have  named  INIr.  Martineau  our  Circuit  Executive,  a  second  law  clerk 
has  been  employed  for  each  active  judge,  and  the  court  employed  two 
staff  law  clerks.  We  have  four  additional  secretaries  for  the  court. 
We  have  named  a  criminal  expediter  who  is  working  with  the  lawyers 
and  attempting  to  shorten  the  time  from  the  time  notice  of  appeal  is 
filed  until  the  full  record  is  filed. 

We  note  with  interest  the  procedure  for  settlement  of  civil  cases 
that  are  being  tried  by  the  Second  Circuit  under  a  grant  of  $50,000 
by  the  Judicial  Center.  We  think  this  is  worth  experimenting  with. 
We  had  two  cases  last  week  where  this  procedure  would  have  been 
helpful,  that  we  really  thought  ought  not  to  have  been  in  our  court. 
One  of  them  was  a  case  under  title  VII  where  the  EEOC  was  coming 
and  asking  for  the  enforcement  of  a  subpoena.  Well,  it  developed  at 
oral  argument  that  the  government's  attorney  and  the  attorney  for 
tlie  company  had  never  sat  down  with  each  other  prior  to  the  time  that 
the  request  for  the  subpoena  was  issued.  Our  Court  requested  that 
they  meet  that  afternoon  and  sit  down  with  each  other  as  it  currently 
being  done  now  by  practically  every  district  attorney's  oiRce  in  the 
State  and  defense  counsel,  and  we  have  that  free  exchange  of  informa- 
tion without  all  the  orders  that  are  required. 

Before  I  left,  we  had  been  notified  that  that  matter  had  been  dis- 
posed of. 

So  I  think  that  this  is  one  of  the  techniques  that,  if  it  works  in  the 
Second  Circuit,  you  might  want  to  consider  in  one  of  the  rural  cir- 
cuits as  well,  because  there  is  a  difference  in  the  Second  Circuit  and 
the  Eighth  Circuit.  Everybody  is  within  easy  traveling  distance  in 
the  Second  Circuit  and  they  don't  have  some  of  the  problem  that  we 
we  do. 

Now,  as  a  result  of  these  techniques  and  the  additional  personnel 
that  you  have  furnished  us,  we  have  reduced  from  8.1  to  4.5  months 
the  median  time  for  disposition  of  cases  after  the  filing  of  the  record. 
As  I  said,  we  have  remained  current  and  we  presentlv  rank  first 
among  all  of  the  Circuits  in  the  time  from  the  filing  of  the  record 
to  final  disposition. 

I  want  to  be  very  frank  with  vou.  We  have  committed  ourselves 
to  keeping  our  calendar  current.  We  will  keep  this  commitment  even 
if  vou  do  not  authorize  an  additional  iudge,  but  what  we  are  going 
to  have  to  do  is  further  reduce  the  number  of  cases  in  which  we  grant 
oral  argument  and  further  reduce  the  number  of  cases  in  which  we 
file  a  written  opinion.  These  are  steps  which  we  are  reluctant  to  take 
unless  required  to  do  so.  We  already  deny  oral  argument  in  approxi- 
matelv  18  percent  of  the  cases  and  as  I  have  indicated,  file  per  curiam 
opinions  and  orders  in  half  the  cases. 

We  feel  we  can  not  go  further  in  these  directions  and  continue  to 
perform  our  functions  in  the  way  that  will  retain  the  confidence  of 
the  public  and  the  bar. 

We  recognize  when  we  make  our  request  here  today  that  it  is  made 
without  the  suppport  of  the  Judicial  Conference.  It  seems  clear,  how- 
ever, that  its  recommendations  were  based  on  a  judgment  made  in 
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1971  by  the  Subcommittee  on  Judicial  Statistics  for  those  Circuits 
which  were  projected  to  have  per-judge  terminations  of  110  by  1975. 

1  met  with  the  subcommittee  that  was  handling  the  matter  and  I 
told  them  that,  on  the  basis  of  our  projections,  our  per-judge  termina- 
tions by  1975  would  exceed  110.  They  do  not  accept  our  projection. 
As  a  matter  of  fact,  we  are  exceeding  110  at  the  present  time  and  our 
projections  have  been  accurate  within  5  or  10. 

Now,  the  difference  in  projections,  I  think,  can  be  explained  by  the 
fact  that  the  caseload  in  our  circuit  was  about  a  year  or  two  late 
in  developing  in  some  of  the  areas  of  the  law  that  have  so  greatly 
expanded.  I  suppose  that  is  not  unlike  some  of  the  other  trends  in  the 
country,  which  start  on  the  east  and  west  coasts  and  soon  affect  the 
Midwest. 

It  is  not  my  purpose  here  today  to  go  into  a  detailed  discussion  of 
all  statistics  or  question  the  need  for  any  other  circuit  for  an  addi- 
tional judge.  My  purpose  is  simply  to  point  out  that  we  feel  that, 
if  we  are  to  do  our  job  well,  we  need  an  extra  judge. 

I  do  want  to  point  out,  however,  that  in  fiscal  1973  our  court  ter- 
minated 64  percent  of  its  cases  after  oral  argument  or  brief.  The 
national  average  was  57  percent.  Moreover,  our  termination,  after 
argument  and  brief,  of  65  cases  per  judge  is  comparable  with  the 
First,  the  Fourth,  the  Tenth  and  the  D.C.  Circuits.  We  note  that 
the  average  number  of  cases  heard  by  an  active  judge  in  the  Eighth 
Circuit  in  fiscal  1973  was  144.  Now,^  this  compares  with  150  in  the 
First  Circuit,  120  in  the  Third  Circuit,  125  in  the  Fourth  Circuit,  142 
in  the  Fifth  Circuit,  140  in  the  Tenth,  and  95  in  the  D.C.  Circuit. 

In  comparing  the  number  of  sittings  in  the  Eighth  Circuit  with 
other  circuits,  it  is  significant  to  note  that  the  only  circuits  which 
had  an  active  perjudge  hearing  average  in  excess  of  200  were  the 
Second,  Sixth  and  the  Seventh  Circuits,  and  all  of  these  Circuits 
have  a  policy  against  disposing  of  cases  without  oral  argument. 

At  the  end  of  this  statement  I  will  give  you  our  rationale  for  acting 
in  the  way  that  we  do. 

_  In  summary,  we  feel  that  a  ninth  judge  is  a  matter  of  urgent  neces- 
sity. We  have  adopted  and  will  continue  to  adopt  every  technique 
that  we  can  to  give  us  more  time  to  spend  in  the  decisionmaking 
process,  but  no  single  technique  or  combination  of  techniques  will  fully 
solve  our  problem.  Only  an  additional  judge  will  do  that.  In  this 
regard,  I  read  with  interest  your  statement.  Senator  Burdick.  at  the 
opening  of  these  hearings  in  which  you  noted  that  a  Court  of  Appeals 
judge  has  approximately  35  weeks  in  which  to  do  his  research  and 
writing  out  of  a  total  of  52  in  a  year.  Now,  I  think  that  that  kind 
of  an  approach  to  the  problem  is  a  sound  one.  I  know  however,  that 
you  didn't  include  in  your  projection  the  time  that  we  spend  pre- 
paring for  a  term  of  court,  the  time  that  we  spend  on  three  judge 
panels  and  the  time  we  necessarily  spend  on  administering  the  panels. 
That  would  further  diminish  the  35  weeks. 

Senator  Bt^rdick.  We  cranked  in  a  4-week  vacation. 

Judge  Heaney.  Before  I  came  out.  Judge  Matthews  told  me  to.  tell 
you  he  had  been  on  the  court  now  longer  than  anybody  and  he  couldn't 
recall  any  judge  having  taken  more  than  one  vacation  in  excess  of 

2  weeks  during  the  time  that  he  had  served  on  the  court. 
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That  completes  my  formal  statement.  I  would  be  happy  to  answer 
questions.  Before  doing  so,  however,  I  would  like  to  address  myself 
to  a  recurring  theme  in  both  your  questions  and  Mr.  Westphal's,  that 
is,  how  are  we  going  to  protect  ourselves  against  the  lazy  judge, 
and  how  are  we  going  to  really  make  sure  that  the  decisions  that  are 
made  are  judge-made  decisions  rather  than  those  of  the  staff  law 
clerk?  You  have  focused  in  on  the  screening  procedure.  Basically, 
there  is  no  answer  to  this  question  other  than  the  President  nominate 
men  of  competence  and  integrity  and  that  the  Senate  confirm  only 
men  of  competence  and  integrity.  If  I  want  to  be  a  lazy  judge,  that 
isn't  necessarily  going  to  show  up  in  the  screening  procedure.  It  is 
going  to  show  up  by  my  not  preparing  for  the  regular  terms  of  court. 
I  personally  spend  many  evenings  and  a  full  week  before  each  term 
getting  ready  for  oral  argument  and  getting  ready  for  the  25  cases. 
This  is  hardly  enough  time,  because  the  only  time  that  I  can  make 
an  impact  is  at  the  time  of  conference  and  after  oral  argument,  and 
unless  I  am  well  prepared,  unless  I  have  read  the  briefs,  unless  I 
have  read  the  appendix  and  unless  I  have  gone  to  the  original  tran- 
script in  cases  where  the  matter  is  one  of  the  sufficiency  of  evidence, 
I  am  not  going  to  be  prepared  to  act  at  the  time  we  have  our 
conference. 

This  is  the  one  thing  that  we  have  tried  to  preserve.  We  have  tried 
to  preserve  time  to  ourselves  to  be  prepared  to  decide  the  case  im- 
mediately after  oral  argument  and  in  conference.  Thank  you. 

Senator  Burdick.  Well,  thank  you.  Judge,  for  your  contribution  to 
our  hearings. 

I  am  quoting  what  yon  said.  "We  are  as  current  today  as  we  were 
in  1970." 

Judge  Heaney.  That  is  correct. 

Senator  BmniCK.  You  said  your  main  reason  for  that  is  that  you 
have  denied  the  oral  arguments  in  many  cases. 

Judge  Heaney.  One  of  the  reasons.  I  listed  a  number  of  others. 

Senator  Bttrdick.  In  denying  oral  argument,  have  you  denied  any 
justice? 

Judge  Heaney.  I  don't  think  so.  The  way  we  work  that  is  that 
when  we  screen  a  case  for  oral  argument  it  is  done  by  a  judge.  If 
I  screen  a  case  for  an  oral  argument,  that  decision  must  be  con- 
curred in  by  two  other  judges  of  our  court,  and,  in  the  period  that 
we  have  been  doing  this,  we  have  had  no  more  than  a  dozen  requests 
from  lawyers  for  oral  arguments.  We  have  now  had  this  procedure 
for  3  or  4  years. 

Senator  Buedick.  Any  one  judge  may  call  for  an  oral  argument? 

Judge  Heaney.  Precisely.  Incidentally,  lawyers  do  have  the  op- 
portunity under  our  rule,  if  they  disagree  with  the  classification 
that  has  been  given,  to  petition  us  for  time  to  present  oral  argument. 

Senator  Burdick.  I  just  learned  from  the  staff  that  in  your  cir- 
cuit you  notify  the  lawyers  that  oral  argument  is  denied,  but  still 
give  them  5  days  to  present  further  reasons  to  justify  oral  argument. 

Judge  Heaxey.  And  we  haven't  had  more  than  a  dozen  cases 
where  we  have  had  a  request  for  oral  argument  after  one  has  been 
classified  as  a  no-argument  case. 
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I  think  they  understand,  Senator  Burdick,  that  a  no-argument 
case  doesn't  mean  necessarily  that  the  case  is  one  without  merit.  It 
simply  means  the  issue  is  a  very  narrow  one,  that  it  is  well-briefed, 
and  that  we  feel  no  point  would  be  served  in  having  oral  argu- 
ments on  it,  or  at  least  if  a  point  would  be  served  consistent  with 
our  other  duties,  we  don't  have  the  time  to  give  them  the  oral 
argument. 

Senator  Burdick.  In  other  words,  the  oral  argument  would  serve 
no  purpose? 

Judge  Heanet.  I  didn't  say  that.  I  think  oral  arguments  in  differ- 
ent cases  serves  a  good  purpose. 

Senator  Burdick.  I  understand. 

Judge  Heanet.  Yes. 

Senator  Burdick.  We  have  received  the  suggestion  during  our  hear- 
ings that  no  more  than  225  cases  and  no  less  than  200  cases  is  a 
standard  workload  for  a  panel  of  three  circuit  judges.  This  presup- 
poses that  this  total  of  200-225  cases  will  be  subject  to  both  a  normal 
attrition  rate  and  to  an  acceptable  amount  of  screening  resulting  in 
terminations  without  oral  argument  or  submission  on  the  briefs. 

In  1973,  the  national  average  attrition  rate  was  19.1  percent,  but  in 
the  Eighth  Circuit  it  was  28.7  percent.  Most  of  the  difference  between 
the  Eighth  Circuit  and  the  national  average  was  in  dismissals,  where 
16.5  percent  of  your  cases  were  dismissed,  as  compared  to  the  national 
average  of  8.8  percent.  Do  you  have  any  comments  on  this  comparison 
which  shows  your  dismissal  rate  to  be  about  twice  the  national  aver- 
age? 

Judge  Heanet.  I  don't  think  these  statistics  are  accurate,  Senator, 
and  I  would  like  to  supplement  the  statistics  by  a  written  report  to 
the  committee.  I  think  we  decide  on  the  merits  in  more  cases  than  any 
other  circuit  in  the  country. 

I  think  these  statistics  are  incorrect. 

Mr.  Westphal.  I  would  just  call  to  the  Judge's  and  Mr.  Martineau's 
attention  that  the  statistics  that  the  Chairman  just  read  were  taken 
from  the  1972-1973  Special  Study  done  by  the  Administrative  Office, 
a  copy  of  which  has  been  furnished  to  all  the  circuits  and  a  copy 
of  which  has  been  received  in  evidence  in  these  hearings  as  Judicial 
Conference  Exhibit  No.  2.  The  statistical  breakdown  appears  on  a 
National  as  well  as  the  Circuit  Summary  which  is  published  on  ap- 
proximately the  third  page  of  the  Exhibits. 

Judge  Heanet.  Yes,  sir.  And  I  will  submit  an  answer  to  you  on 
that  question.  Senator. 

Senator  Burdick.  Very  fine. 

[Judge  Heaney's  answer  follows :] 

United  States  Coxtbt  of  Appeals, 

Eighth  Circuit, 
8t.  Louis,  Mo.,  May  2,  1974. 
Hon.  Quentin  N.  Burdick, 
Chairman,  Senate  Subcommittee 

on  Improvements  in  Judicial  Machinery, 
Dirksen  Office  Building, 
Washington,  D.C. 

Dear  Senator  Burdick:  At  the  hearing  on  Tuesday,  April  23,  before  your 
Subcommittee  on  Improvements  in  Judicial  Machinery  on  an  additional  judge- 
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ship  for  the  Eighth  Circuit  you  posed  a  question  as  to  implication  of  certain 
statistics  contained  in  the  Administrative  OflQce's  Report  on  Appeals,  Decisions, 
and  Opinions  by  United  States  Circuit  Court  Judges  1972-19'(3.  Specifically,  you 
requested  an  explanation  of  why,  according  to  the  1973  Summary  Table  on  the 
fifth  page  of  the  report,  the  Eighth  Circuit  disposes  of  28.7%  (columns  B  and 
C)  of  its  cases  without  court  action,  the  second  highest  of  all  the  circuits, 
while  the  national  average  is  19.1%.  Essentially  this  is  caused  by  the  non- 
uniform method  of  keeping  and  reporting  statistics  to  the  Administrative  Office 
and  by  the  different  procedures  for  docketing  cases  in  the  various  circuits. 
Several  examples  will  be  set  out  below.  Notwithstanding  these  differences,  we 
believe,  as  we  have  stated  in  the  formal  statement  submitted  by  Judge  Heaney 
to  your  subcommittee,  that  the  basic  test  of  the  workload  of  a  court  is  the 
number  of  cases  decided  after  briefs  or  oral  argument  (column  H).  Columns 
B,  C,  and  E  do  not  add  substantially  to  a  court's  workload  and,  depending 
upon  a  court's  record  keeping  procedures,  a  case  disposed  of  without  court 
action  could  be  classified  under  column  B,  C,  or  E  without  any  substantial 
difference  in  judicial  workload. 

Some  examples  of  eccentricities  in  record  keeping  are  shown  by  the  fol- 
lowing. 

In  the  First  Circuit  it  shows  that  25.6%  of  all  cases  are  dismissals  or  con- 
sents (column  C).  This  is  far  higher  than  any  other  circuit.  The  cause  of  it 
is  that  that  circuit  dockets  all  appeals  as  soon  as  the  notice  of  appeal  is  filed 
without  waiting  for  the  filing  of  the  original  record  or  the  payment  of  the 
docketing  fee.  There  are,  of  course,  many  notices  of  appeal  that  are  filed  but 
are  not  pursued.  In  other  circuits  these  cases  would  not  be  docketed  without 
payment  of  the  docketing  fee  or  the  filing  of  the  original  record.  In  the  First 
Circuit  they  are  docketed  and  then  dismissed.  In  the  Fourth  Circuit  its  statistics 
are  completely  distorted  by  its  treatment  of  prisoner  petitions  as  is  evidenced 
by  the  number  of  dispositions  in  column  E.  In  the  Seventh  Circuit  there  is  an 
abnormally  small  percentage  of  dispositions  in  columns  B  and  C  but  an 
abnormally  large  percentage  in  column  E.  This  probably  results  from  a  clerical 
decision  to  list  voluntarily  dismissals  and  dismissals  for  failure  to  file  briefs 
under  column  E  rather  than  column  C.  There  is  a  similar  pattern  in  the  Tenth 
Circuit. 

The  percentage  of  dispositions  after  briefs  or  oral  argument  (column  H  -f- 
column  A)  are,  as  is  stated  above,  the  key  to  the  workload.  The  percentage 
ranges  from  69%  in  the  Fifth  Circuit  to  30%  in  the  Fourth  Cihcuit  with  the 
Eighth  Circuit  tied  for  second  with  the  Ninth  Circuit  at  64%. 

If  you  have  any  further  questions  we  would,  of  course,  be  happy  to  provide 
additional  information. 
Sincerely, 

Robert  J.  Mabtineatj, 

Circuit  Executive. 

Senator  Burdick.  On  the  other  hand,  only  11  percent  of  your 
cases  were  decided  without  either  briefs  or  oral  ar^ment,  as 
against  a  national  average  of  29.9  percent.  Also,  65.1  percent  of 
your  cases  were  decided  after  oral  argument  which  is  considerably 
more  than  the  national  average  of  48.1  percent.  Is  this  basically 
the  point  you  make  in  your  prepared  statement? 

Judg'e  Heaney.  I  think  this  is  basically  the  point  we  are  makinsr. 

Senator  Burdick.  According:  to  our  staff  study  of  your  1973 
calendars  a  three-judge  panel  of  your  court  decided  184  cases 
after  oral  argument  or  submission.  Only  the  Fourth  Circuit,  with 
164  cases,  had  less  cases  per  panel  than  vour  Eighth  Circuit.  Now 
184  cases  per  panel  is  considerablv  less  than  the  200-225  per  panel 
which  has  been  suqrgested  to  us.  Do  vou  have  anv  comment? 

Judge  Heany.  Yes,  I  think  that  the  200-case  standard  is  what 
a  "floatinsr  standard"  that  the  Subcommittee  on  Judicial  Statistics 
develops  from  time  to  time  in  order  to  give,  in  their  opinion,  addi- 
tional judges  to  the  courts  that  need  them  the  most — presupposing 
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that  Congress  is  going  to  approve  only  a  limited  number  of  judges. 
We  have  no  quarrel  with  that  basic  premise  except  that  we  feel 
that  we  have  now  reached  the  point  where  the  quality  of  our  work 
will  be  impaired.  If  we  have  to  handle  additional  cases  on  a  sum- 
mary basis,  and  if  we  have  to  deny  additional  cases  oral  argument, 
the  quality  will  suffer. 

Senator  Burdick.  The  projections  of  caseloads  through  1977, 
which  you  mention,  are  based  on  the  assumption  that  filings  in  the 
future  will  continue  to  increase  at  the  same  rate.  This  is  the  least 
squares  regression  analysis.  But  in  1972,  the  increase  in  filings  at 
the  district  court  level  tapered  off  and  in  1973,  the  district  court 
filings  actually  decreased.  Doesn't  this  forecast  a  decline  in  appel- 
late filings  about  one  year  later?  If  so,  how  can  the  committee  rely 
on  projected  filings? 

Judge  Heaney.  Well.  I  hope  this  will  be  the  result,  but  we  haven't 
seen  this  result  in  the  first  8  months  of  this  year.  We  have  followed 
that  very  carefully  and  this  year  our  filings  are  going  to  be  approxi- 
mately 1,000,  probably  a  little  over. 

Now,  whether  this  means  that  more  persons  are  filing  appeals  or 
whatever,  we  don't  at  this  time  foresee  any  reduction  in  the  rate.  We 
know  that  this  year  we  will  file  1,000  cases,  which  will  be  a  substantial 
increase  of  about  20-25  percent  over  last  year.  We  don't  expect  we 
will  have  another  25  percent  increase  next  year,  of  course. 

Senator  Burdick.  You  are  aware  of  the  history  of  the  projection 
in  the  district  courts  ? 

Judge  Heaney.  I  am  aware  of  the  history  of  the  projection  of  the 
district  courts. 

Senator  Buedtck.  As  a  matter  of  fact,  at  the  present  time,  they  are 
on  a  plateau  of  going  downward. 

Judge  Heaney.  That  is  an  encouraging  sign,  and  I  hope  that  it 
continues,  but  we  haven't  seen  any  evidence  of  it  as  yet. 

When  the  committee  was  making  its  recommendations,  if  we  had 
been  disposing  of  880  cases,  we  would  have  been  included  in  the  magic 
group  that  got  additional  judges.  The  standard  has  moved  from  110 
up  to  150  terminations  per  judge.  Now,  perhaps  the  time  will  come 
when  the  statistics  in  all  circuits  are  comparable  and  we  have  a  better 
way  to  measure  performances.  Perhaps  then  statistics  will  be  of  more 
value.  But  I  can  tell  you.  Senator  Burdick,  that  if  we  are  to  keep 
current,  and  I  think  that  is  a  fixed  obligation,  then  in  order  to  retain 
the  time  to  consider  and  decide,  we  are  going  to  have  to  give  less  time 
to  writing,  and  perhaps  give  less  time  to  oral  argument  and  rely  upon 
these  techniques  you  are  questioning  more  and  more  heavily. 

Senator  Btirdtck.  Well,  I  might  confess  to  you  that  I  have  a  very 
kind  spot  in  my  heart  for  the  Eighth  Circuit.  They  have  done  well  by 
me.  I  never  lost  a  case  up  there,  although  I  only  won  one. 

On  that  note,  I'll  turn  you  over  to  the  staff. 

Mr.  Westphal.  Thank  you. 

The  Senator's  batting  average  in  the  Eighth  Circuit  is  not  far  from 
my  own.  In  the  first  case  I  argued  there.  I  was  before  Chief  Judge 
Gardner  in  his  declining  years  on  the  bench  and,  as  I  mentioned  to 
Judge  Phillips,  as  a  young  lawyer  I  was  terrified  at  the  prospect  of 
appearing  before  a  panel  of  men  like  Judge  Gardner. 
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Jud^e  Heaney.  Perhaps  your  average  wouldn't  have  remained  so 
high.  In  the  early  days  I  think  we  were  affirming  over  90  percent  of 
our  cases;  now  we  reverse  perhaps  22  percent  of  the  cases.  No  one  has 
the  opportunity  to  make  as  good  a  record  these  days. 

Mr.  Westphal.  The  Chairman,  in  his  opening  statement  this  morn- 
ing, mentioned  that  since  1964,  when  the  average  raw  terminations 
per  circuit  judge  were  about  73,  we  have  reached  the  point  in  1973 
where  we  average  156  per  judge  across  the  Nation.  In  all  circuits  there 
has  been  an  increase  in  the  number  of  terminations  per  judge.  It  has 
reached  the  point  in  the  Fifth  Circuit  where  they  have  191  termina- 
tions per  judge.  I  gather  the  point  that  you  are  trying  to  make  this 
morning,  both  in  your  prepared  statement  and  in  your  testimony  here, 
is  that  if  the  Congress  is  to  play  merely  a  numbers  game,  each  circuit 
knowing  that  Congress  only  wants  to  play  a  numbers  game,  is  going 
to  adopt  whatever  expediencies  it  can  in  order  to  increase  output. 
As  a  result  we  will  have  a  floating  standard  whereby  each  circuit  is 
judged  in  relation  to  a  national  average  of  terminations  or  by  the 
hiofhest  number  of  terminations  which  any  one  circuit  is  able  to  obtain. 
"V^Tiat  you  are  suggesting  is  that  that  is  not  an  appropriate  standard 
for  Congress  to  apply.  Is  that  a  fair  summary  of  your  contention  ? 

Judge  Heaney.  That  is  a  fair  summary.  The  Fifth  Circuit  has 
made  outstanding  and  heroic  efforts  to  keep  their  calendar  current, 
and  I  think  they  have  finally  reached  the  point  where  they  have  de- 
cided this  is  just  an  impossible  thing  to  do.  I  have  visited  with  the 
judges  of  that  Circuit  and  they  are  not  satisfied  with  having  to  dis- 
pose of  as  many  cases  as  they  now  dispose  of  in  summaiy  fashion. 
Thev  are  doing  the  very  best  they  can  to  retain  that  important  time 
to  decide  those  cases  that  have  to  be  decided.  We  don't  want,  though, 
to  go  any  further  in  that  direction  than  we  are  required  to  do,  but 
we  also  have  a  commitment  to  be  current.  If  oiTr  caseload  continues  to 
increase,  as  we  expect  it  will,  in  order  to  be  current  we  are  going  to 
have  to  use  the  techniques  we  have  discussed  this  morning. 

Mr.  Westphal.  Now,  you  mentioned  that  the  Fifth  Circuit,  in 
achieving  their  high  level  of  terminations,  and  in  order  to  come  even 
close  to  keeping  pace  with  the  flood  of  appeals,  has  resorted  to  pro- 
cedures which  result  in  oral  argument  being  denied  in  approximately 
60  percent  of  their  cases. 

Judge  Heaney.  Right. 

Mr.  Westphal.  On  the  other  hand,  in  the  Ninth  Circuit,  where 
they  have  a  similar  problem,  the  overall  time  for  appeals  has  stretched 
far  beyond  the  average  time  for  appeals  in  some  other  circuits.  The 
Ninth  Circuit,  in  addition  to  developing  quite  a  backlog,  has  made 
extensive  use  of  district  judges  in  order  to  supplement  the  13  judges 
they  have  on  their  court.  We  have  seen,  in  the  series  of  hearings  the 
subcommittee  has  held,  circuits  which  say  they  don't  want  to  deny 
oral  argument,  and  pride  themselves  on  giving  argument  to  as  many 
cases  as  possible.  We  have  seen  other  circuits  that  do  some  screening, 
but  not  very  much.  I  would  conclude.  Judge  Heaney.  that  the  funda- 
mental question  for  Congress  in  evaluatinsr  the  appellate  process  and 
the  staffing  and  structuring  of  the  appellate  courts  is  whether  we 
are  going  to  simply  play  a  numbers  game  and  look  for  maximum 
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terminations  or  whether  we  will  give  consideration  to  the  due  process 
and  fundamental  fairness  aspects  of  how  increases  in  output  are 
being  achieved  ? 

Do  you  agree  that  that  is  the  philosophical  question  that  is  involved 

in  this? 

Judge  Heaxey.  I  think  that  is  the  philosophical  question,  and  it 
ties  in  with  the  studies  that  are  being  made  by  this  committee  and 
the  House  committee  in  terms  of  what  we  can  do  to  reduce  the  appel- 
late load.  Had  we  ought  to  do  something  with  diversity  jurisdiction 
and  three-judge  courts. 

This,  I  think,  is  a  very  necessary  function  of  your  committee  and 
the  Judiciary  Committee  of  the  House,  because  it  is  only  by  approach- 
ing these  problems  that  we  are  going  to  get  an  answer. 

It  may  be,  for  example,  that  with  the  decisions  that  our  court  and 
others  have  made,  in  terms  of  giving  prisoners  due  process,  that  the 
prisons  are  beginning  to  respond  to  this  and  hopefully  many  of  the 
prisoner  petitions  we  are  getting  will  be  handled  at  a  prison  level.  It 
seems  to  me  that  rather  than  putting  us  in  a  position  where  we  have 
to  use  expedients  in  order  to  handle  our  caseload,  you  ought  to  fight 
to  give  us  as  much  time  as  you  can  so  that  we  can  properly  consider 
the  very  important  matters  that  come  to  us  for  decision. 

Senator  Burdick.  Judge,  you  just  mentioned  the  diversity  question, 
but  there  are  also  other  areas  where  I  think  there  is  possible  relief  in 
sight.  As  you  know,  there  is  already  a  decline  in  the  selective  service 
cases. 

Judge  Heaxet.  They  have  dropped  dramatically. 

Senator  Bttrdick.  And  the  three-judge  court  bill  is  somehow  going 
to  get  out  of  that  House.  I  hope,  and  it  will  be  of  help  to  you. 

Judge  Heaxey.  It  will  relieve  us  from  having  to  sit  on  three-judge 
courts,  but  it  will  also  mean  that  those  appeals  will  be  coming  to  us. 
So,  I  think  in  terms  of  our  time,  we  might  end  up  about  the  same. 
It  will,  however,  help  the  Supreme  Court  considerably. 

Senator  Butudick.  You  won't  be  traveling  around  the  country  sit- 
ting on  these  cases  as  you  are  doing  now. 

Judge  Heaxey.  I  sat  on  six  three-judge  cases  last  year,  and  the 
average  each  year  may  be  five  or  six.  So  it  isn't  as  much  help  to  us 
as  it  is  to  the  Supreme  Court. 

Senator  Buedick.  What  about  no  fault?  Will  that  help  you  any? 

Judge  Heaxey.  It  will  help,  it  will  help. 

Senator  Burdick.  Perhaps  we  can  do  something  more  about  pris- 
oner petitions? 

Judge  Heaxey.  Yes. 

Senator  Burdick.  There  are  other  areas  we  can  work  on  then  ? 

Judge  Heaxey.  Yes.  And  your  efforts  are  commendable  and  we 
are  beginning  to  make  progress  in  them.  Any  cooperation  we  can  give 
in  these  areas  we  want  to  give. 

Mr.  Westphal.  Judge,  just  let  me  ask  a  few  more  questions  to  clari- 
fy for  the  record  the  internal  operating  procedures  of  your  court. 

As  I  understand  it.  in  addition  to  whatever  sittings  you  have"  for 
purposes  of  hearing  oral  argument,  your  court,  with  eight  judges,  has 
two  permanent  screening  panels? 
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Jud^e  HeanEy.  Yes,  we  do. 

INIr.  Westphal.  And  the  screenings  in  your  court  is  initiated  by  the 
judges  and  not  by  the  staff  attorneys? 

Judge  Heanet.  That  is  correct. 

INIr.  Westphal.  In  your  screening  procedure  on  your  permanent 
panels,  each  one  of  the  three  judges  takes  a  rotated  turn  as  the 
initiating  judge? 

Judge  Heaney.  That  is  correct. 

Mr.  Westphal.  You  will  recall  the  questions  T  directed  to  Judge 
Phillips  this  morning  comparing  the  two  types  of  procedures  where 
you  have  screening  initiated  by  staff  attorneys  or  screening  initiated 
by  judges.  One  point  which  is  contended  whenever  the  subject  is  dis- 
cussed is  that  the  initiating  judge,  or  lead  judge,  has  considerable 
influence  on  what  ultimate  decision  is  made  in  those  cases  in  which  it 
is  recommended,  not  only  that  they  not  be  given  oral  argument,  but 
that  they  be  disposed  of  summarily  because  they  lack  jurisdiction  or 
substantial  questions  or  otherwise  lack  merit. 

What  has  been  your  own  experience  on  screening  where  one  judge 
initiates  it  and  then  refers  it  to  another  judge  located  in  another  town 
— where  they  are  not  gathered  around  a  conference  table  as  they  are 
in  the  Sixth  Circuit? 

Judge  Heaney.  Well,  we  have  discussed  the  Sixth  Circuit  proce- 
dure at  length.  It  does  have  the  merit  of  bringing  together  three 
judges  to  sit  at  the  same  time  and  discuss  it  in  the  same  way  that  we 
do  in  a  conference  after  hearing  a  case  on  oral  argument.  That  un- 
doubtedly has  merit. 

Now,  if  your  decision  sitting  at  that  table  is  going  to  mean  any- 
thing, you  must  have  done  your  homework  before  going  to  that  con- 
ference. So  we  have  asked  ourselves  how  we  can  make  the  best  use 
of  our  time.  I  don't  know  how  many  cases  the  Sixth  Circuit  considers 
in  one  day 

Mr.  Westphal.  10  or  12. 

Judge  Heaney.  Well,  if  you  are  going  to  consider  10  or  12  cases,  you 
will  need  to  take  a  couple  of  days  prior  to  going  to  that  three- judge 
conference  to  sit  and  go  over  them.  Then  you  will  have  perhaps  a 
half  a  day  of  traveling,  at  least,  in  our  circuit,  each  way,  and  then  a 
day  in  the  conference.  We  feel  better  use  of  our  time  is  made  by  hav- 
ing these  things  sent  through  the  mail.  When  I  am  on  a  screening 
panel  with  Judge  Bright  and  Judge  Ross — and  I  have  great  respect 
for  both  of  them — I  don't  always  agree  with  either  of  them.  When  a 
case  comes  to  me  screened  for  no  argument,  I  take  that  case  home  with 
me  at  night — I  try  to  do  my  screening  work  there — and  I  go  over  it 
very  carefully.  If  I  have  a  question  I  will  get  on  the  phone  the  next 
morning  and  call  Jiidge  Bright  or  Judge  Ross,  whoever  the  initiating 
judge  was.  If  I  don't  agree,  I  have  no  hesitancy  at  all  in  putting  that 
case  on  for  oral  argument.  We  think  our  way  is  preferable. 

The  other  way,  as  I  say,  has  merit,  and  it  can  only  be  by  experimen- 
tation that  you  can  reach  the  result.  Just  as  I  can  not  fail  to  prepare 
for  a  regular  term,  I  cannot  rubber  stamp  whatever  Mike  Bright  or 
Don  Ross  sends  to  me.  It  comes  right  back  acrain  to  the  President  and 
the  Senate  nominating  and  confirming  people  of  competence  and  in- 
tegrity to  do  this  job. 
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Mr.  Westphal.  Judge,  during  our  series  of  hearings,  Senator  Bur- 
dick  has  remarked  on  several  occasions  that  each  of  the  circuits  which 
we  have  studied  seems  to  have  a  character  of  its  own.  As  our  hearing 
record  amply  demonstrates,  they  all  follow  little  variances  in  their 
screening  procedures  or  in  their  methods  of  avoiding  screening  pro- 
cedures. Given  the  present  circumstances  under  which  the  courts  of 
appeals  must  operate,  do  you  think  that  there  is  any  good  to  be 
achieved  by  Congress  attempting  to  specify  by  statute  certain  uni- 
form procedures  which  should  be  followed  by  all  circuits? 

Judge  Heaney.  I  don't  think  so  at  this  time.  I  think  that  the  better 
thing  to  do  is  what  we  and  most  other  circuits  have  tried  to  do,  and 
that  is  examine  with  an  open  mind  what  the  other  circuits  are  doing 
and  then  not  to  be  so  hide-bound  that  we  aren't  willing  to  make 
changes.  In  this  respect,  I  would  say  that  the  Fifth  Circuit  has  been 
the  leader  for  all  of  us. 

The  Fifth  Circuit  was  faced  with  this  problem  before  any  of  us 
were,  and  most  of  us  have,  in  one  way  or  another,  adopted  to  our 
problems  many  of  the  Fifth  Circuit's  procedures.  As  we  move  ahead, 
I  think  we  ought  to  have  a  free  flow  of  information  back  and  forth 
between  the  circuits  and  be  receptive  to  new  ideas  and  prepared  to 
experiment.  We  ought  not  to  criticize  another  circuit  if  they  try  some- 
thing different.  I  think,  at  least  for  this  time,  that  that  is  a  preferable 
way.  If  you  want  to  write  reports  and  indicate  that  you  like  some- 
thing somebody  was  doing,  we  will  read  your  reports  and  give  them 
the  fullest  consideration.  We  know  that  we  don't  know  all  of  the 
answers. 

Mr.  Westphal.  Senator  Burdick,  in  his  opening  statement  this 
morning,  indicated  that  in  the  past  10  years  the  Courts  of  Appeals 
have  been  in  a  transition  stage.  They  have  gone  through  a  vast 
change  in  certain  areas.  The  rate  of  terminations  almost  doubled  in 
that  10-year  period  and  generated  all  this  experimentation  and  varia- 
tion in  procedures.  Are  you,  by  your  last  answer,  suggesting  to  the 
committee  that,  since  we  are  in  a  state  of  transition,  we  ought  to  allow 
existing  experiments  a  little  more  time,  because  the  best  things  will 
surface  and  we  might  then  be  at  a  point  where,  by  the  various  cir- 
cuits acting  together  or  through  the  Judicial  Conference — or  as  a 
result  of  Congressional  legislation — there  may  be  achieved  a  more 
uniform  recognition  of  what  is  a  preferable  procedure? 

Judge  Heanet.  I  think  that  is  true. 

Mr.  Westphal.  In  your  circuit,  as  I  understand  the  material  that 
you  have  submitted  to  the  subcommittee,  your  certificates  of  probable 
cause,  and  IFP  matters  are  referred  to  what  you  describe  as  an  ad- 
ministrative panel  consisting  of  two  judges  who  pass  upon  these  pris- 
oner related  matters. 

Judge  Heanet.  That  is  true.  We  serve  on  an  administrative  panel 
for  a  period  of  2  months,  and  then  another  two-judge  administrative 
panel  takes  our  place.  During  that  2  months  I  will  initiate  action  for 
the  first  month  and  Judge  Stephenson,  who  sits  with  me.  will  initiate 
it  for  the  second  month.  If  it  is  an  action  where  a  single  judge  can 
act,  for  example,  a  continuance  or  a  motion — if  we  decide  to  grant 
an  in  forma  pauperis,  that  can  be  done  by  a  single  judge — we  usually 
act  by  ourselves.  But  if  it  comes  to  a  matter  where  you  are  going  to 
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either  grant  or  deny  petition  for  mandamus  or  den}^  a  motion  to  ap- 
peal in  forma  paupeo^ls,  then  the  second  judge  always  is  given  an  op- 
portunity to  examine  the  file. 

Mr.  Westphal.  What  happens  if  the  two  judges  split? 

Judge  Heaxey,  "Well,  you  understand  that  by  statute  a  single  judge 
has  the  authority  to  grant  the  right  to  appeal  on  in  forma  pauperis 
and  we  frequently  exercise  that  right. 

Mr.  Westphal.  I  note  that  in  your  rules  you  have  a  rule  14  which 
is.  as  I  read  it,  virtually  the  equivalent  of  rule  21  in  the  Fifth  Circuit, 
which  authorizes  the  court  in  certain  cases  to  issue  a  summary  order 
simply  saying  affirmed  or  enforced.  I  think  we  have  referred  to  that 
as  the  Henny  Youngman  type  of  order,  a  snappy  one  liner  or  one 
worder.  To  what  extent  is  that  rule  14  used  in  your  circuit  for  dispo- 
sition of  cases? 

Judge  Heaney.  I  have  that  statistic  here.  T  would  say  it  is  about  16 
percent,  about  15  to  16  percent. 

Mr.  Westphal.  Are  these  largely  in  administrative  reviews? 

Judge  Heaney.  I  would  say  that  maybe  half  of  them  are  adminis- 
trative reviews.  The  other  half  are  the  ordinary  case  where  somebody 
will  come  up  and  will  argue,  for  example,  in  a  criminal  case,  the 
sufficiency  of  the  evidence.  Well,  in  that  case  we  read  the  transcript, 
and  if  all  three  judges  agree  the  evidence  is  clearly  sufficient,  we  frank- 
ly don't  feel  under  those  circumstance  any  great  purpose  is  going  to 
be  served,  ordinarily,  in  reviewing  all  of  the  evidence,  particularly 
if  a  motion  for  a  new  trial  is  made  below  and  the  trial  clerk  has 
also  filed  a  memorandum  or  opinion  giving  his  reasons. 

Mr.  Westphal.  Judge,  the  subcommittee  had  a  special  studv  made 
by  the  Administrative  Office  for  each  circuit  for  fiscal  year  1973.  and 
the  computer  was  asked  to  print  out  the  time  schedule  on  every  case 
terminated  after  oral  argument  or  submission  in  each  of  the  circuits. 
The  computer  figured  the  actual  times  on  each  case  and  then  the 
average  times  in  various  categories.  Relying  on  that  information,  the 
subcommittee  prepared  various  exhibits.  I  think  you  have  been  given 
copies  of  them. 

Judge  Heaxey.  Yes,  sir. 

Mr.  Westphal.  According  to  committee  exhibit  E  12,  which  is  a 
comparative  table  for  all  the  circuits,  in  the  Eighth  Circuit — and  I 
am  looking  at  the  Circuit  averages — the  average  time  fi-om  filing  of 
notice  of  appeal  to  filing  of  the  record  was  85  days.  As  you  know,  the 
Federal  rules  of  appellate  procedure  describe  a  period  of  40  days 
for  that  to  occur.  In  certain  instances — the  averaere  time  in  U.S.  Civil 
Cases  was  111  days;  in  private  civil  cases.  121  days;  in  prison  peti- 
tion matters  terminated  by  a  signed  opinion,  128  davs — it  seems  to  me 
the  times  for  filing  a  record  are  much  longer  than  they  are  in  any  of 
the  other  circuits. 

I  note  that  you  have  in  your  circuit  rules  a  rule  10  which  attempts 
to  put  some  pressure  on  court  reporters  to  complete  the  transcript  so 
that  a  record  may  be  filed.  Can  you  tell  us  what  your  perception  is  as 
to  whether  this  is  a  delay  factor  in  your  circuit? 

Judge  Heaney.  Well,  first  of  all.  T  want  to  call  your  attention  to 
committee  exhibit  E  12,  and  you  will  note  that  the  time  lapse  from 
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«^^  •  L^^^^^®  ^rlV"^  ""^  ^^^  '^''^'^^  «*  ^PP^a^  until  our  opinion  is 
hied  IS  245  days.  There  are  only  two  circuits  that  have  a  better  time 
rate  than  that,  one  of  which  is  the  First  Circuit  and  the  other  is  the 
Second  Circuit,  which  issues  60  percent  of  its  opinions  from  the 
bench,  ho  if  you  take  60  percent  of  your  opinions  and  you  factor 
them  at  zero  time  from  the  time  of  submission  to  the  time  of  opinion 
it  obviously  cuts  down  your  average  time  periods.  ^\Tiat  we  are  talk- 
ing about  IS  a  time  period  within  a  larger  time  period,  and  the  cru- 
^H  *'??^'I/^i"S: ''  the  time  from  notice  of  appeal  until  the  opinion 
IS  hnally  hied.  That  is  the  time  we  are  working  on  cutting  down 

Now,  to  answer  your  question  specifically.  A\Tien  T  received  'the 
statistics  I  had  Mr.  Martmeau  analyze  them  in  some  detail,  because 
1  was  concerned  about  them.  The  reasons  are  as  follows:  First  of  all 
in  JSebraska  the  district  court  has  only  one  transcript  prepared  for 
reasons  jf  .economy  As  a  result,  the  complete  record  isn't  filed  until 
the  last  brief  is  filed.  Thus,  the  case  from  Nebraska  distorts  our  sta- 
tistics. .Now,  we  are  going  to  meet  with  them  on  that  problem 

Again,  that  probably  doesn't  delay  the  appeals  from  Nebraska  but 
It  means  that  the  record  isn't  filed  as  quickly  as  it  should  be,  because 
the  transcript  IS  being  used  by  the  defense  first  and  then  by  the  dis- 
trict attorney's  office. 
Another  reason  is  the  transcript  problem. 

A  third  reason  is  perhaps  a  tendency  on  our  part  to  grant  exten- 
sions where  they  claim  there  is  a  problem  with  the  transcript 

a1  fi"^V^'^^?"  '?  ^^^^  T  ^^^'*  *^^1  ^hat  statistics  are  uniform 
t^hlffo^'fi     [  """"''i*'  "iyi'^^'"  ^  different  method  of  determining 
when  the  fina    record  is  filed.  For  example,  in  our  district  when  the 
appendix  is  fi  ed  the  court  considers  that  as  the  final  date 
Ihese  are  all  possibilities. 

The  Administrative  Office  has  authorized  an  expediter  and  we  are 
starting  m  on  the  criminal  cases.  So  now  the  day  after  the  notice 
of  appeal  is  filed  our  expediter  is  on  the  telephone  calling  the  District 
^l^^'J^^^^^  po^^^^\-lor  the  defense  and  attempting  to  determine 
whether  there  is  a  problem  with  the  transcript,  and  if  there  are  going 
to  be  any  reasons  for  delay.  We  are  going  to  tighten  up  our  proce 
dures  m  terms  of  granting  extensions.  ^ATiether  we  will  be  able  to 

ahW.  f  r^"^^'^  completely  by  using  these  techniques  I  will  be  better 
able  to  tell  you  m  six  months. 

Mr.  Westphal.  T  am  pleased  that  you  are  on  top  of  it.  Accordincr 
for  thpT";;il''^-''^^-^'  ^'  ^'  ^i"^^  ^^^^  ^  ^^^^il^d  breakdown  just 

filing  of ^ifi.  ^'7"'*'  'T-'  ^^-'^-^  Y^'''  ^'^^y'  ^"  attaining  the 
hling  ot  the  record  are  not  m  criminal  cases,  but  are  in  private  civil 

cases  where  he  average  is  121  days  to  file  the  record  in  sLe  98  cases 
which  were  terminated  by  full  opinion. 

Judge  Heaxey.  Yes,  that  is  a  problem.  I  think  one  of  the  ways  we 
are  solving  that  is  that  we  now  permit  anyone  to  appeal  either  a^civil 
annredL'^e  thif  tT'^^''''v?''P'"5^  l^  appendix.  I  think  the  lawyers 
th^^TsTofng^^a^ce'eraVe.""^"''  ^  '"^'"^  ^"  ^^^^  ^^^^'  ^^  ^^^^^ 

Mr  Westphal.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Burdick.  Do  you  have  anything  you  wish  to  add  ? 


416 

Judge  Heaney.  No;  I  just  want  to  say  I  appreciate  sincerely  the 
opportunity  to  be  here.  I  believe  these  hearings  are  going  on  to  give  us 
an  opportunity  to  improve  ourselves  and  get  information. 

Senator  Burdick.  Well,  we  appreciate  both  of  you  being  here,  and 
we  thank  you  for  helping  us  make  some  decisions. 

Thank  you. 

Judge  Heaney.  Thank  you. 

Senator  Burdick.  This  concludes  our  scheduled  6  days  of  hearings 
on  S.  2991. 

The  hearing  record  will  be  kept  open  for  a  period  of  7  days  for  the 
insertion  of  further  statistical  exhibits  prepared  by  the  staff  of  the 
committee  or  any  of  the  circuits  involved. 

[Committee  exhibits  E-5,  E-9,  and  E-11  follow :] 
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The  subcommittee  is  in  recess  until  further  order  of  the  Chair 
[The  Committee  recessed  subject  to  the  call  ot  the  Chair  at  LZ  :zd 
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